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Before the Court is Jim Elliott's petition to obtain public records.  An evidentiary hearing was held November 23, 2004.  Following the hearing the parties were given the opportunity to file briefs and oral arguments were heard February 11, 2005.  

Background



This action arises from a request by Petitioner Jim Elliott to obtain corporate tax information from the Montana Department of Revenue (DOR).  Elliott is a Montana state senator and chairman of the senate taxation committee.  DOR is  the state agency responsible for administering Montana's tax code.  



In early 2004, Elliott asked the legislative auditor to provide him with tax information about all corporations that paid less than $150 dollars in taxes during the 2002 calendar year.  After examining the information, Elliott requested tax information for the top 500 corporations in terms of Montana sales.  The legislative auditor provided Elliott with a spreadsheet containing tax information for the 2003 calendar year.  When the information was provided to Elliott, corporate names were withheld.  Elliott used the spreadsheet to identify several corporations by searching SEC filings and financial reports.  Subsequently, Elliott asked the legislative auditor to provide him with additional corporate tax information.  However, DOR refused to provide Elliott with any more infor-mation because he publicly disclosed some of the information he previously received.  



In his petition, Elliott states:



For purposes of this lawsuit, Senator Elliott asks the Court to require disclosure of the following information from all tax returns filed with the Department of Revenue by publicly traded "C" corporations having $1,000,000 or more in Montana sales, as reported on Schedule K or the return:  name of the corporation, Montana sales, total sales,        

Montana property, total property, Montana payroll, total payroll, apportionment factor, adjusted taxable income (line 4), Montana taxable income before Net Operating Loss (line 7), Montana taxable income, Montana corporate tax liability, and date the tax return was received.  This information is requested for all tax years for which the information is available to the Department of Revenue.  

In his brief and in oral argument, Elliott asks that DOR be ordered to provide him with the same information for all publicly traded "C" corporations doing business in the state of Montana.  

Discussion



The issue before the Court is whether the public is entitled to examine corporate tax information held by the Department of Revenue.  Currently, Montana law prohibits disclosure of corporate tax return information.  Section 15‑31‑511(1), MCA states:



Except as provided in this section in accordance with a proper judicial order or as otherwise provided by law, it is unlawful to divulge or make known in any manner:  



(a) the amount of income or any particulars set forth or disclosed in any return or report required under this chapter or any other information relating to taxation secured in the administration of this chapter; or  



(b) any federal return or information in or disclosed on a federal return or report required by law or rule of the department of revenue under this chapter.  



Section 15-31-511(4), MCA, requires DOR to provide corporate tax information to the legislative auditor upon  request.  However, any information delivered to the legislative auditor is subject to the restrictions of Section 15-31-511(1).  



Section 15-31-511(5), MCA, provides that anyone violating the statute can be fined up to $1,000 and be imprisoned in the county jail for up to one year.  In addition, if the person is a public servant, he/she forfeits his/her office and cannot hold any public office or employment for one year.  



Elliott argues that corporate tax returns are public documents subject to disclosure under Article II, Section 9 of the Montana Constitution.  Elliott relies primarily on Great Falls Tribune v. Montana Pub. Serv. Comm'n, 2003 MT 359, 319 Mont. 38, 82 P.2d 876, to support his argument.  In that case, the Montana Supreme Court held that non-human entities do not have an individual right of privacy.  Great Falls Tribune, 
¶ 39.  Elliott requests that the Court issue an order requiring DOR to comply with Section 15-31-511(4), MCA, and to allow the public to inspect corporate tax returns for all publicly traded "C" corporations.  He does not ask the Court to declare Section 15-31-511 unconstitutional.  



DOR and Intervenor Montana Taxpayers' Association (Taxpayers), make a number of arguments in opposition to disclosure.  DOR argues that the Court lacks subject matter jurisdiction; Elliott does not have standing; taxpayer information is protected by a federal right of privacy; the State's police powers outweigh the right to know; and Elliott may not assert arguments on behalf of the legislative auditor.  The Taxpayers make several additional arguments.  They argue that tax returns are not public documents; rewriting Section 15-31-511 would violate equal protection; 26 U.S.C. § 6103 bars disclosure; and Elliott has failed to join indispensable parties.  



The focal point of this litigation is Article II, Section 9 of the Montana Constitution.  Article II, Section 9 states: 



No person shall be deprived of the right to examine documents or to observe the deliberations of all public bodies or agencies of state government and its subdivisions, except in cases in which the demand of individual privacy clearly exceeds the merits of public disclosure.  



Before analyzing any substantive Article II, Section 9 issues, several preliminary issues must be addressed.  DOR argues that the Court lacks subject matter jurisdiction and that Elliott does not have standing because he is a member of the Montana State Legislature.  However, the text of Article II, Section 9 permits this litigation. It states that "[n]o person shall be deprived the right to examine documents . . . ." (Emphasis added.)  Elliott falls within this classification of people entitled to enforce Article II, Section 9.  His status as a member of the legislature does not limit the ability of the Court to exercise its authority to interpret constitutional provisions.  



DOR also argues that a federal right of privacy protects corporate tax information.   Although a corporation is entitled to assert various constitutional rights, a corporation does not possess the same rights as a natural person.  Consol. Edison Co. v. Pataki, 292 F.3d 338, 346-347 (2d Cir. 2002).  For example, a corporation cannot assert the same right of privacy as a natural person.  Id. at 347 (citing United States v. Morton Salt Co., 338 U.S. 632, 652 (1950) (stating that "corporations can claim no equality with individuals in the enjoyment of a right to privacy.")).  No right of privacy extends to corporate tax returns.  Flint v. Stone Tracy Co., 220 U.S. 107, 177 (1911), overruled on other grounds by Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528 (1985).  In Flint, the U.S. Supreme Court stated that disclosing tax return information does not do any "violence to the constitutional protection of the Fourth Amendment [or] . . . Fifth Amendment . . . ."  Id.  Therefore, a federal right of privacy does not protect corporate tax information.  



Since Elliott is entitled to bring this action and no federal right of privacy bars disclosure, the focus shifts to the substantive Article II, Section 9 issues.  The first issue is whether corporate tax returns are public documents.  Taxpayers argue income tax returns are not public documents because they do not reflect the inner workings or deliberations of government.  Both parties place emphasis on the transcripts of the Constitutional Convention.  However, one may use the definition of public documents provided by the Montana Supreme Court to answer this question.  A public document "must reasonably be held to mean documents generated or maintained by a public body which are somehow related to the function and duties of that body."  Bryan v. Yellowstone County Elementary Sch. Dist. No. 2, 2002 MT 264, ¶ 35, 312 Mont. 257, ¶ 35, 60 P.2d 381, ¶ 35 (quoting Becky v. Butte-Silver Bow Sch. Dist. 1, 274 Mont. 131, 138, 906 P.2d 193, 196 (1995).  Corporate tax returns fall within this definition.  DOR processes and maintains tax returns so it can fulfill its duty to administer the tax code.  A document is not excluded from this definition because a third party created the document.  



The Court further notes that prior to 1993, Montana law specifically provided that corporate tax returns constituted public records.  Section 15-31-507, MCA (1991) (repealed by Ch. 135 L. 1993).  There is nothing in the title of that act or in the act itself to indicate that corporate tax returns are not to be considered public records.  



For these reasons, the Court concludes that corporate tax returns are public documents.  



Because corporate tax returns are public records, Elliott argues that Great Falls Tribune v. Montana Pub. Serv. Comm'n, 2003 MT 359, 319 Mont. 38, 82 P.2d 876, requires their disclosure.  In Great Falls Tribune, the Great Falls Tribune and other media organizations brought suit against the Public Service Commission (PSC) to access the default supply portfolio docket filed by the Montana Power Company (MPC).  A number of documents in the portfolio had been submitted to the PSC as being confidential.  In an earlier decision, the Montana Supreme Court had held that a corporation could assert a right of privacy under the Montana Constitution in order to protect such documents from public disclosure.  Mountain States Tel. & Tel. v. Dep't of Pub. Serv. Regulation, 194 Mont. 277, 284-86, 634 P.2d 181, 186-87 (1981).  



After considering the history and text of Article II, Sections 9 and 10 of the Montana Constitution, the Court con-cluded that the "individual privacy" exception to the public's "right to know" is limited to natural human individuals only and does not extend to non-human entities.  Great Falls Tribune, ¶ 37.  The court then expressly overruled 

Mt. States, and it progeny, to the extent the decisions rely on the Article II, Section 9 consti-tutional balancing test of the right of "individual privacy" against the public's right "to examine documents or to observe the deliberations of all public bodies or agencies of state government and its subdivisions" as a basis for protecting trade secrets and other confidential proprietary informa-tion of non-human entities.  

Great Falls Tribune, ¶ 38.  



The court went on to hold:   



While non-human entities do not enjoy privacy rights under the right of privacy provision of the Montana Constitution, nothing in Article II, Section 9 requires disclosure of trade secrets and other confidential proprietary information where the       

    

data is protected from disclosure elsewhere in the federal or state constitutions or by statute.  

Id., ¶ 39.  



Although Elliott argues that Great Falls Tribune eliminates all barriers to disclosure, the holding of Great Falls Tribune is not as broad as he suggests.  Great Falls Tribune emphasizes that Article II, Section 9 does not require disclosure if "the data is protected from disclosure . . . by statute."  Id.  In this case, both Montana and federal law protect corporate tax information from disclosure.  Elliott recognizes this analytical problem and tries to evade it by arguing that Great Falls Tribune is limited to trade secrets.  However, this is a misstatement of the holding.  Great Falls Tribune is not limited to cases where a party seeks disclosure of trade secrets.  Instead, Great Falls Tribune limits disclosure anytime confidential proprietary information is protected by statute.  Id.  A trade secret is merely an example of information protected by statute.  Id.  Therefore, Great Falls Tribune does not automatically require disclosure of corporate tax information.  



Disclosure of corporate tax information from federal tax returns is prohibited under federal law.  26 U.S.C. § 6103(a) states in part:  



General rule.  Returns and return informa-tion shall be confidential, and except as authorized by this title-- 

. . . .  



(2) no officer or employee of any State . . . who has or had access to returns or return information under this section . . . 

shall disclose any return or return information obtained by him in any manner in connection with his service as such an officer or an employee or otherwise or under the provisions of this section.  



Return and return information are defined terms.  The term "return" includes "supporting schedules, attachments, or lists which are supplemental to, or part of, the return so filed."  26 U.S.C. § 6103(b)(1).  



The term "return information" includes such things as a taxpayer's identity, sources and amount of income, deductions, exemptions, assets, and tax liability.  



The administration of the Montana corporation license or income tax is tied to Form 1120, the U.S. Corporation Income Tax Return.  When a corporation files a Montana corporation license tax return, DOR requires it to attach a copy of its federal return.  Section 15-31-506, MCA.  



By tying its corporate income tax system to the federal system, Montana has subjected itself to the requirements of federal law.  26 U.S.C. § 6103(p)(8) imposes the following requirement on the state of Montana:  



(A) Safeguards.  Notwithstanding any other provision of this section, no return or return information shall be disclosed after December 31, 1978, to any officer or employee of any State which requires a taxpayer to attach to, or include in, any State tax return a copy of any portion of his Federal return, or information reflected on such Federal return, unless such State adopts provisions       

    

of law which protect the confidentiality of the copy  of the Federal return (or portion thereof) attached to, or the Federal return information reflected on, such State tax return.  



As that provision shows, any state that requires a taxpayer to attach a federal return to its state return is obligated to adopt a statute to maintain the confidentiality of the return and return information.  



A number of the entries on the Montana corporation license tax return are taken directly from the federal return.  In particular, Elliott has requested information from Schedule K of the Montana return.  A Schedule K must be submitted by multi-state taxpayers.  The business income of such a corpora-tion is apportioned to Montana pursuant to a formula which includes a property factor, a payroll factor, and a sales factor.  See Sections 15-31-301, et seq., MCA.  Schedule K requires the taxpayer to list its everywhere property, payroll and sales, as well as its Montana property, payroll and sales.  While the Montana information would not come specifically from  the federal return, the everywhere information would.  Furthermore, this would necessitate the identity of the taxpayer.  



Prior to the enactment of Section 15-31-511, MCA, in 1993, Montana law provided that although tax returns constituted public records, they could "be open to inspection as such only upon the order of the governor and under rules to be prescribed by the department [of Revenue]."  Section 15‑31-507, MCA (1991) (repealed by Ch. 135 L. 1993).  Chapter 135 Laws 1993 is the same act which enacted Section 15-31-511, MCA, and is titled "An Act Clarifying the Confidentiality of Corporation License or Income Tax Records . . . ."  



Although Elliott has not asked the Court to declare Section 15-31-511 unconstitutional, he argues it is not necessary to do so because the statute contains an exception which permits the release of information "as otherwise provided by law."  The Montana Supreme Court has held that "authorized by law" must be interpreted to mean authorized by statute or the constitution, including Article II, Section 9.  Allstate Ins. Co. v. City of Billings, 239 Mont. 321, 325, 780 P.2d 186, 188 (1989).  That case involved confidential criminal justice information.  



In a subsequent case involving confidential criminal justice information, the court again stated that a person "is 'authorized by law' to receive confidential criminal justice information under the Right to Know provision of the Montana Constitution, qualified only by Article II, Section 10, of the Constitution, the 'Right to Privacy' provision . . . ."  Bozeman Daily Chronicle v. City of Bozeman, 260 Mont. 218, 224, 859 P.2d 435, 439 (1993).  



Both Allstate and Bozeman Daily Chronicle involved an individual's right of privacy and each was decided on the facts of the case under the balancing test typically used in such cases and which was used in the Mountain States case.  Because of the supreme court's decision in Great Falls Tribune, Article II, Section 10, the individual right of privacy provision, no longer applies to corporations and, therefore, there is nothing against which to balance the requested information.  However, as noted above, that does not mean that disclosure is automatic.  



Federal law does not prohibit disclosure of state tax return information as long as that information does not come within the restrictions of 26 U.S.C. § 6103.  In this regard, Elliott has cited several states which do provide for limited disclosure, and the Montana legislature certainly could provide for disclosure as long as the statute did not conflict with federal law.  



Section 15-31-511 provides that disclosure can be done "in accordance with a proper judicial order . . . ."  Indeed, the Court has ordered disclosure of federal tax returns to parties involved in litigation when the returns might be relevant to the case.  However, disclosure usually is subject to a protective order.  



It may be that the Court could order disclosure of some information from a Montana corporation license tax return to a person such as Elliott who is not involved in direct litigation with the taxpayer, without requiring the disclosure to be subject to a protective order.  However, it is the opinion of the Court that this cannot be done via a blanket order to DOR to provide Elliott with the information he has requested.  



Documents filed by corporate entities with a public agency are presumptively available for access by the public under the Montana Constitution and the burden rests with the filing entity to establish that the document or information is entitled to protection as confidential proprietary information.  Great Falls Tribune, ¶ 60.  A good argument can be made that tax return information does not constitute a property right and that requiring disclosure would not constitute a "taking" of property.  An argument also might be made that the information does not constitute confidential proprietary information but Congress and the Montana legislature certainly have treated it as such.  Furthermore, even if tax return information cannot be considered confidential proprietary information, the federal statute prevents disclosure of at least some of the information requested.  



A concern raised by Elliott is that the amount of Montana income taxes paid by certain corporations is not equitable based on their Montana sales.  He points out that one corporation paid $50 in taxes, while another corporation with nearly identical sales paid substantially more.  



The amount of sales is only one factor in determining a corporation's tax liability.  A corporation is entitled to claim all deductions set forth in Section 15-31-114, MCA, which makes several references to the Internal Revenue Code, and the allowable deductions could vary greatly from corporation to corporation.  Moreover, as discussed above, much of what Elliott wants would come from Schedule K which is used by multi-state taxpayers.  



Finally, because the burden is on the taxpayer to establish the confidential proprietary nature of the informa-tion, the taxpayer should be given the opportunity to object before DOR or a court were to allow disclosure.  



For all these reasons, 



IT IS ORDERED that Elliott's petition to obtain public records IS DENIED.  



DATED this ________ day of April, 2005.  







_________________________________







Thomas C. Honzel







District Court Judge

pc:  Peter Michael Meloy/Jennifer S. Hendricks

     David L. Ohler

     John Alke
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