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STATEMENT OF THE ISSUES


Did the District Court err when it denied Elliott’s petition to obtain confidential tax return information?

STATEMENT OF THE CASE


On October 18, 2004, the Petitioner/Appellant (hereafter “Elliott”) petitioned the First Judicial District Court for an Order directing the Montana Department of Revenue (“Department”) to provide him with certain confidential tax records maintained by the Department.  Elliott requested disclosure of certain return information of “publicly traded C corporations having $1,000,000 or more in Montana sales.”  Petition to Obtain Public Records, p. 4 (hereafter “Petition”).  In particular, Elliott requested the following return information:  “name of the corporation, Montana sales, total sales, Montana property, total property, Montana payroll, total payroll, apportionment factor, adjusted taxable income (line 4), Montana taxable income before net operating loss (line 7), Montana taxable income, Montana corporate tax liability, and date the return was received.”  Petition, p. 4.

On November 4, 2004, the Montana Taxpayer’s Association filed a Motion to Intervene, which was granted by the Court on the same day.  Motion to Intervene by Montana Taxpayer’s Association and Order Allowing Intervention of Montana Taxpayer’s Association.

On November 23, 2004, a hearing on Elliott’s Petition was held and the parties were provided the opportunity to present testimony and evidence.  Minute Entry.  Following the hearing, the parties submitted post-hearing briefs.  On April 6, 2005, the Court issued its Memorandum and Order denying the Petition of Elliott.  Memorandum and Order on Petition to Obtain Public Records.  Order.  On April 7, 2005, the Department filed its Notice of Entry of Judgment.  Notice of Entry of Judgment.  On April 11, 2005, the Court issued an Order sealing Petitioner’s Exhibit 1, which contained corporate tax information.  Minute Entry.  On May 4, 2005, the Petitioner filed his Notice of Appeal.  Notice of Appeal.

On August 12, 2005, Elliott filed his Opening Brief.  Included as an Exhibit to this public document was the confidential tax information that was sealed by order of the District Court.  Motion to Correct Appellant’s Brief.  Elliott’s motion was made only after notice by Respondent of the violation of the District Court order sealing the Exhibit and Respondent’s indication that Respondent intended on filing a motion to seal the Exhibit.  Response to Motion to Correct Appellant’s Brief. 

STATEMENT OF FACTS


The Montana Legislature has enacted a corporation license tax imposed upon entities doing business in the State of Montana.  Section 15-31-101, MCA, et seq TA \l "Section 15-31-101, MCA, et seq" \s "Section 15-31-101, MCA, et seq" \c 1 .  The tax is based upon a corporation’s total net income.  Section 15-31-101(3), MCA TA \l "Section 15-31-101(3), MCA" \s "Section 15-31-101(3), MCA" \c 1 .  The tax rate, in most instances, is 6 ¾ percent of net income.  Section 15-31-121(1), MCA TA \l "Section 15-31-121(1), MCA" \s "Section 15-31-121(1), MCA" \c 1 ; Tr., p. 45.  If a corporation has income from sources both within and outside of Montana, the Montana tax is measured by the net income attributable to Montana sources.  Section 15-31-101(3), MCA TA \s "Section 15-31-101(3), MCA" .

To administer the corporation license tax, the State requires a corporation to self-report by filing a tax return, providing specific information to the Department.  Tr., p. 47.  Because the corporation license tax is a self-reporting tax, the Department necessarily utilizes and relies a great deal on other resources to verify the accuracy of information it receives on a return.  Tr., p. 47.  Those resources include information obtained from the Internal Revenue Service, (hereafter IRS) and information from other state tax entities, obtained either directly or indirectly through participation in national organizations such as the Multi-State Tax Commission and the Federation of Tax Administrators.  Tr., pp. 47-49.  Montana reciprocates by providing information to these same entities.  Tr., p. 49.
To determine a corporation’s net income, Montana permits certain deductions from taxable income.  Section 15-31-114, MCA TA \l "Section 15-31-114, MCA" \s "Section 15-31-114, MCA" \c 1 .  Montana defines taxable income as “the corporation’s taxable income for federal income tax purposes.”  Section 15-31-113(1), MCA TA \l "Section 15-31-113(1), MCA" \s "Section 15-31-113(1), MCA" \c 1 .  As a result, line 1 of the Montana corporation license tax return is the exact same information that is found on line 28 of the federal income tax return.  Tr., p. 38; Exhibit R-10.
If a corporation has income in more than one state, the Department must determine what portion of its total income is attributable to, and therefore taxable by, Montana.  Tr., p. 38; Exhibit MTA - 3.  To determine this apportionment, a corporation includes on Schedule K of the Montana corporation license tax return the total amount of property, payroll and sales for the entire company and the amount of property, payroll and sales attributable to Montana.  Tr., pp. 38–39, 89-92.  The total property, payroll, and sales information on Schedule K is the exact same information that is reported on the corporation’s federal income tax return.  Tr., pp. 39-42, 44, 90.
Federal tax returns and federal tax return information is confidential.  Tr., p. 44; Appellant’s Exhibit 3.  When a corporation files a Montana corporation license tax return, it is required to attach a copy of it’s federal tax return.  Tr., p. 45; Section 15-31-506 TA \l "Section 15-31-506" \s "Section 15-31-506" \c 1 .

In order to obtain information from other taxing agencies to verify the accuracy of information reported to the Department by corporations, the Department enters into exchange agreements.  Tr., p. 49.  The various exchange agreements contain provisions limiting the use of shared information and protecting the confidentiality of the information.

For example, the exchange agreement with the IRS provides that “Federal return and federal return information pursuant to this agreement will be used for the purpose of and only to the extent necessary in state tax administration.”  Exhibit R-8; Tr., pp. 49–50.  The IRS exchange agreement also contains provisions requiring the Department to store returns and return information in a secure area, and the IRS periodically reviews the Department’s physical security systems.  Exhibit R-8; Tr., p. 50.  The exchange agreement limits Department employees’ access to only those employees with a “need to know” the information.  Exhibit R-8; Tr., pp. 50 - 51.  Exchange agreements with other entities all contain similar requirements regarding maintaining the confidential nature of the information.  Tr., pp. 51-56; Exhibits R-2, R-3, R-4 and R-11. 
Information provided to the Department pursuant to the numerous exchange agreements is critical to the administration of the corporation license tax.  Tr., p. 56.  The starting point for the calculation of Montana’s corporate license tax is the corporations federal taxable income, which is contained on line 28 of the federal return.  Line 1 of the Montana return and line 28 of the federal return are the exact same information.  Montana, like all other states, does not have the ability or resources to audit information provided by a corporation to the IRS between lines 1 and line 28 of the federal return.  Tr., pp. 56-57.  Consequently, Montana is dependent upon the IRS for auditing and verifying the accuracy of information which corporations supply to determine federal taxable income and which is reflected on line 28 of the federal return and line 1 of the Montana return.  Tr., pp. 56-57.  If the Department were not able to maintain the confidentiality of information received from the IRS and other entities, all of them would cease sharing information with the Department.  Tr., pp. 57, 61, 63-64, 74-75.  Without this shared information, it would be extremely difficult, if not impossible, to administer the Montana corporation license tax.

In January of 2004, Elliott requested the Legislative Auditor
 provide him with corporation license tax information for calendar years 2002.  Tr., p. 15.  The Legislative Auditor’s office contacted the Department and requested the information sought by Elliott.  The Department provided certain confidential corporation license tax information to the Legislative Auditor’s office, as it is required to do pursuant to § 15-31-511(4)(a), MCA TA \l "§ 15-31-511(4)(a), MCA" \s "§ 15-31-511(4)(a), MCA" \c 1 .
  Tr., p. 17.  The Legislative Auditor then provided the confidential corporation license tax information to Senator Elliott, in violation of § 15-31-511(4)(a), MCA TA \s "§ 15-31-511(4)(a), MCA" .  Tr., p. 17; Petitioner’s Exhibit 1.  The information provided to Elliott did not include the name of the corporation, but it did include confidential tax information about the corporation taken from a tax return, including Montana sales, total sales, Montana property, total property, Montana payroll, total payroll, apportionment factor, Federal taxable income, Federal adjusted taxable income, Montana only taxable income before net operating loss, Montana taxable income and Montana corporation license tax liability.  (Petitioners Exhibit 1.) 


Elliott took the tax return information which was provided to him by the Legislative Auditor in violation of law, and tried to determine the name of the corporation associated with the tax return information.  Tr., p. 19.  He did this by searching for United States Securities and Exchange Commission filings on the Internet.  Tr., pp. 19-20.  Senator Elliott was unable to determine the name of the corporation associated with the tax return information received from the Legislative Auditor by trying to cross-match the Securities and Exchange information on the Internet.  Tr., p. 20.  Elliott’s assertion on page 2 of his brief that he was able to determine the names of corporations by matching tax information with Securities and Exchange filings is not supported by the record and is a misstatement of the facts.

 
After Elliott had received the 2002 confidential tax return information from the Legislative Auditor, he then provided the confidential information to a member of the press, in violation of § 15-31-511, MCA TA \l "§ 15-31-511, MCA" \s "§ 15-31-511, MCA" \c 1 , who reported the confidential information in the Great Falls Tribune.

After the confidential information was disseminated to the public in violation of law, Elliott then requested the same information from the Legislative Auditor for tax years 2000 and 2001.  Tr., p. 25.  The Legislative Auditor requested the information from the Department.  Elliott asserts on page 3 of his brief that he made a formal written demand to the Department for this information.  This assertion is not supported by the record and is a misstatement of the facts.


The Acting Director of the Department of Revenue, Don Hoffman, advised the Legislative Auditor it would provide the information to the Auditor only if the Auditor complied with § 15-31-511(4)(a), MCA, TA \s "§ 15-31-511(4)(a), MCA" , and did not disclose the confidential tax information to Elliott.  Tr., p. 25.  The Legislative Auditor informed Mr. Hoffman that he would not comply with the law, and that if the Department released the information to the Auditor, the Auditor would then release the information to Elliott.  Tr., p. 26.  Consequently, the Department refused to provide the requested information to the Auditor.  Tr., p. 26.  The decision by the Department was consistent with its past practices of protecting the confidentiality of taxpayer information as required by law.  It was not, as asserted by Elliott, a “sudden change of procedure.”  Appellant’s Brief, p. 3.  The only “change” was the Auditor’s decision to release confidential tax information to Elliott in violation of Montana law.

SUMMARY OF THE ARGUMENT

Confidentiality of corporation license tax return information is necessary for the effective administration of Montana’s tax laws.  Tax return information is not provided voluntarily by the taxpayer – it is provided under force of law.  The information contained on a return reflects the inner workings of a corporation.  It does not reveal the “deliberations and resolution” of public matters which is the underlying purpose of Article II, § 9 of the Montana Constitution.  Verbatim Tr., Constitutional Convention, Vol. V, p. 1670.


Section 15-31-511, MCA TA \l "Section 15-31-511, MCA" \s "Section 15-31-511, MCA" \c 1 , makes corporation license tax return information confidential.  “Except as provided in this section in accordance with a proper judicial order or as otherwise provided by law, it is unlawful to divulge or make known in any manner . . .” corporation license tax return information.  The Appellant, Senator Elliott, does not contend that the statute is unconstitutional in violation of Article II, § 9 of the Montana Constitution.  Rather, Elliott contends that the phrase “or as otherwise provided by law” means “as provided by Article II, § 9.”  That interpretation is inconsistent with the whole of the statute, and is contrary to the rules of statutory construction.

Even if Elliott had alleged that § 15-31-511, MCA TA \s "§ 15-31-511, MCA" , was unconstitutional, other important interests override Elliott’s right to know.  First, as the district court properly concluded, the requested information is protected by Federal law which makes tax return information confidential.  Second, corporations have a property interest in the confidentiality of the requested information that arises from several state statutes, a right recognized by the Court in Great Falls Tribune v. Public Service Commission, 319 Mont. 38, 82 P.3d 876 (2003) TA \l "Great Falls Tribune v. Public Service Commission, 319 Mont. 38, 82 P.3d 876 (2003)" \s "Great Falls Tribune v. Public Service Commission, 319 Mont. 38, 82 P.3d 876 (2003)" \c 1 .  Third, the confidentiality of state tax information is privileged, and Elliott has failed to prove that the privilege should be overridden.  Finally, no constitutional right, including Article II, § 9, is absolute.  All are subject to regulation by the police power of the State.  The State of Montana has properly exercised its police powers in treating tax information as confidential.

A determination that information constitutes a trade secret or confidential proprietary business information cannot be determined without the participation of the corporation that enjoys the trade secret or proprietary information.  The district court correctly concluded that in order to determine whether the confidential tax information sought by Elliott constitutes confidential proprietary business information requires the joinder of those corporations whose confidential information Elliot seeks.

ARGUMENT

I. Elliott Has Not Alleged That § 15-31-511, MCA TA \s "§ 15-31-511, MCA" , Is Unconstitutional – Therefore The Court Must Conclude Based Upon The Rules Of Statutory Construction That Corporation License Tax Information Is Confidential.

Elliott has unequivocally stated that he is not requesting that the Court declare § 15-31-511, MCA TA \s "§ 15-31-511, MCA" , unconstitutional.  Memorandum and Order, pp. 4 & 12; Appellant’s Brief, p. 18.  Rather, Elliott argues that the phrase “or as otherwise provided by law” in § 15-31-511(1), MCA TA \l "§ 15-31-511(1), MCA" \s "§ 15-31-511(1), MCA" \c 1 , should be interpreted to mean “or as otherwise provided by Article II, § 9 TA \l "Article II, § 9" \s "Article II, § 9" \c 1  of the Montana Constitution.”


“The rule in Montana is well settled that a judgment . . . must be within the issues presented to the court.”  Old Fashion Baptist Church v. Montana Dept. of Revenue, 206 Mont. 451, 456, 671 P.2d 625, 628 (1983) TA \l "Old Fashion Baptist Church v. Montana Dept. of Revenue, 206 Mont. 451, 456, 671 P.2d 625, 628 (1983)" \s "Old Fashion Baptist Church v. Montana Dept. of Revenue, 206 Mont. 451, 456, 671 P.2d 625, 628 (1983)" \c 1 ; citing National Surety v. Kruse, 121 Mont. 202, 192 P.2d 317 (1948) TA \l "National Surety v. Kruse, 121 Mont. 202, 192 P.2d 317 (1948)" \s "National Surety v. Kruse, 121 Mont. 202, 192 P.2d 317 (1948)" \c 1 .  “It is generally accepted that the appellant cannot recover beyond the case stated by him in his complaint . . .”  McJunkin v. Kaufman and Broad Home Systems, 229 Mont. 432, 437, 748 P.2d 910, 913 (1987) TA \l "McJunkin v. Kaufman and Broad Home Systems, 229 Mont. 432, 437, 748 P.2d 910, 913 (1987)" \s "McJunkin v. Kaufman and Broad Home Systems, 229 Mont. 432, 437, 748 P.2d 910, 913 (1987)" \c 1 .

Because Elliott is not challenging the constitutionality of the statute, the issue is one of statutory interpretation.  “In the construction of a statute, the intention of the legislature is to be pursued, if possible.  When a general and a particular provision are inconsistent, the latter is paramount to the former, so a particular intent will control a general one that is inconsistent with it.”  Section 1-2-102, MCA TA \l "Section 1-2-102, MCA" \s "Section 1-2-102, MCA" \c 1 .

Section 15-31-511, MCA TA \s "Section 15-31-511, MCA" , is entitled “Confidentiality of tax records.”  It specifically provides that corporation license tax information is confidential.  “Except as provided in this section in accordance with a proper judicial order or as otherwise provided by law, it is unlawful to divulge or make known in any manner . . .” corporation license tax information with certain very limited exceptions.  Section 15-31-511(1), MCA TA \l "Section 15-31-511(1), MCA" \s "Section 15-31-511(1), MCA" \c 1  [emphasis added].  Subsection (2) severely limits the court’s authority to order the release of corporation license tax information.  Section 15-31-511(2)(a), MCA TA \l "Section 15-31-511(2)(a), MCA" \s "Section 15-31-511(2)(a), MCA" \c 1 .  Subsection (5) makes the release of corporation license tax information in violation of the statute a misdemeanor and imposes a civil penalty of forfeiture of public office and a prohibition on future public employment.  Section 15-31-511(5), MCA TA \l "Section 15-31-511(5), MCA" \s "Section 15-31-511(5), MCA" \c 1 .
Elliott argues that the phrase “or as otherwise provided by law” in § 15-31-511(1), MCA TA \s "§ 15-31-511(1), MCA" , refers to the right to know in Article II, § 9 of the Montana Constitution, and therefore § 15-31-511, MCA TA \s "§ 15-31-511, MCA" , should be interpreted to mean that corporation license tax information is subject to public disclosure.  Appellant’s Brief, p. 18.  Interpreting the general phrase “or as otherwise provided by law” to mean “or as provided in Article II, § 9” is inconsistent with the specific provisions of the statute making corporation license tax information confidential.  Elliott’s argument renders § 15-31-511, MCA TA \s "§ 15-31-511, MCA" , circular and nonsensical.  The Legislature passed a detailed, specific statute making corporation license tax information confidential, severely curtailing judicial authority to order release of such information, and providing for severe criminal and civil penalties for disclosing such information.  Clearly the legislature did not intend, by inserting the phrase “or as otherwise provided by law,” to refer to Article II, § 9.  The phrase is meant to apply to other specific statutory provisions, such as the Legislative Auditor’s authority to examine “books, accounts, and records, confidential or otherwise, of a state agency.”  Section 5-13-309(2), MCA TA \l "Section 5-13-309(2), MCA" \s "Section 5-13-309(2), MCA" \c 1 .

In In re Valecia Milk Co., 240 F. 310 (7th Cir. 1917), TA \l "In re Valecia Milk Co., 240 F. 310 (7th Cir. 1917)" \s "In re Valecia Milk Co., 240 F. 310 (7th Cir. 1917)" \c 1  the bankruptcy court ordered the secretary of the Wisconsin Tax Commission to produce tax records of two milk companies.  The secretary refused the request based upon a state law making such returns confidential.  The bankruptcy court held the secretary in contempt, and the secretary appealed to the district court.  The Wisconsin statutes provided that corporations submit corporate income tax returns to the Tax Commission, and that public employees in receipt of the tax returns could not divulge information they obtained, “except as provided by law.”  Id.  The bankruptcy court argued that the phrase “except as provided by law” meant as ordered by a court of law.

The Seventh Circuit Court of Appeals found the argument unpersuasive.  The Court recognized the “generally declared public policy against revealing such returns – made as they are under compulsion of law, for the particular purpose of taxation; a public policy repeatedly recognized by the courts.”  The court concluded that “[w]ith an enactment such as the one in question, directed against the production of these returns, it is not lightly presumed that the public policy manifested by such statute was intended to be practically neutralized by the excepting words.”  Id.
Elliot relies on Bozeman Daily Chronicle v. City of Bozeman, 260 Mont. 218, 859 P.2d 435 (1993) TA \l "Bozeman Daily Chronicle v. City of Bozeman, 260 Mont. 218, 859 P.2d 435 (1993)" \s "Bozeman Daily Chronicle v. City of Bozeman, 260 Mont. 218, 859 P.2d 435 (1993)" \c 1 , which is distinguishable from the instant case.  In Bozeman, the Chronicle sought information concerning a criminal investigation against an off-duty police officer.  The Bozeman Police Department refused to provide certain investigatory information to the Chronicle, claiming that it was confidential criminal justice information which could not be disseminated pursuant to § 44-5-303, MCA.  Id. at 221 TA \l "Id. at 221" \s "Id. at 221" \c 1 .  The Chronicle then filed a complaint, alleging that the Police Department’s failure to release the information was unconstitutional in violation of Article II, § 9.  Id. at 221.  Elliott makes not such allegation; he specifically does not allege nor ask the Court to conclude that § 15-31-511, MCA TA \s "§ 15-31-511, MCA" , is unconstitutional.

Amicus argues that because the corporation license tax system relies on federal information and because federal law makes the information confidential in violation of Article II, § 9 TA \l "Article II, § 9, " \s "Article II, § 9, " \c 1 , the entire corporation license tax system is unconstitutional.  Elliott is not requesting that the Court find § 15-31-511, MCA TA \s "§ 15-31-511, MCA" , unconstitutional, let alone the entirety of the corporation license tax system.  The arguments of Amicus Curiae are not relevant to this matter because they address issues beyond the scope of Elliott’s requested relief.

II. Even If Elliott Alleged That § 15-31-511, MCA, Unconstitutionally Violated Article II, § 9 TA \s "Article II, § 9," , Federal Law Preempts The Right To Know.

Elliott concedes that 26 U.S.C. § 6103(a) TA \l "26 U.S.C. § 6103(a)" \s "26 U.S.C. § 6103(a)" \c 1  prohibits disclosure of corporate tax information from federal returns.  Appellant’s Brief, p. 14.  Elliott’s argument rests on his mistaken assumption that the act of placing federal return information on a state tax return transforms the information from federal return information - which concededly is protected from disclosure by federal law - into state return information that is not protected by federal law.

Federal return information is protected by federal law from disclosure.  26 U.S.C. § 1603(a) [I.R.C. 6103] TA \l "26 U.S.C. § 1603(a) [I.R.C. 6103]" \s "26 U.S.C. § 1603(a) [I.R.C. 6103]" \c 1 , provides in pertinent part:

(a)
  General rule. - - Returns and return information shall be confidential, and except as authorized by this title - -

(1)  no officer or employee of the United States,

(2)  no officer or employee of any State . . .

(3)  no other person who has or had access to returns or return information . . . 

shall disclose any return or return information obtained by him in any manner in connection with his service as such an officer or an employee or otherwise or under the provisions of this section.  [emphasis added].

26 U.S.C. § 1603. TA \l "26 U.S.C. § 1603." \s "26 U.S.C. § 1603." \c 1 

Congress has defined “return information” at 26 U.S.C. § 1603(b) TA \l "26 U.S.C. § 1603(b)" \s "26 U.S.C. § 1603(b)" \c 1  to mean,

[A] taxpayer’s identity, the nature, source, or amount of his income, payments, receipts, deductions, exemptions, credits, assets, liabilities, net worth, tax liability, tax withheld, deficiencies, overassessments, or tax payments, whether the taxpayer’s return was, is being, or will be examined or subject to other investigation or processing, or any other data, received by, recorded by, prepared by, furnished to, or collected by the Secretary with respect to a return or with respect to the determination of the existence, or possible existences, of liability (or the amount thereof) of any person under this title for any tax, penalty, interest, fine, forfeiture, or other imposition, or offense, . . .


Elliott has requested that the Department provide him with certain information that is federal return information, including the names of corporations, their federal taxable income, and the total amount of property, payroll and sales.  All of this information is “furnished to, or collected by the Secretary with respect to a return or with respect to the determination of the existence, or possible existence, of liability . . . for any tax” under the Internal Revenue Code.  This information is clearly federal return information.


Elliott’s contention that because this information is provided by the taxpayer on its state corporation license tax return it is transformed into non-federal return information and is therefore not federally protected is not supported by federal law.  26 U.S.C. § 1603(p)(8) TA \l "26 U.S.C. § 1603(p)(8)" \s "26 U.S.C. § 1603(p)(8)" \c 1  clarifies that federal return information supplied by a taxpayer on a state return retains its confidential status as federal return information: 

(8) State law requirements. - -

(A) Safeguards. - - Notwithstanding any other provision of this section, no return or return information shall be disclosed after December 31, 1978, to any officer or employee of any State which requires a taxpayer to attach to, or include in, any State tax return a copy of any portion of his Federal return, or information reflected on such Federal return, unless such State adopts provisions of law which protect the confidentiality of the copy of the Federal return (or portion thereof) attached to, or the Federal return information  reflected on, such State tax return.  [emphasis added].

If Congress did not consider federal return information confidential if supplied by a taxpayer on a state tax return, Congress would not have required states to provide protection for such information.  Clearly, Congress intended that federal return information, whether disclosed on a federal return or a state return, be subject to federal confidentiality requirements. 

Amicus has identified six states which have confidentiality statutes that allow limited disclosure of state tax information.  However, Amicus has not alleged that any of the six states base their state corporation license tax on the federal return.  The statutes cited by Amicus authorize limited disclosure of specific information.  In that regard, they are no different than § 15-31-511, MCA TA \s "§ 15-31-511, MCA" .  All of the disclosable information is state tax information, and most relate to specific, state-enacted, tax credits.  N.C.G.S.A. § 105-129.6; A.C.A. § 26-18-303; W.Va. Code, § 11-10-5s TA \l "N.C.G.S.A. § 105-129.6; A.C.A. § 26-18-303; W.Va. Code, § 11-10-5s" \s "N.C.G.S.A. § 105-129.6; A.C.A. § 26-18-303; W.Va. Code, § 11-10-5s" \c 1 .

III.
This Court’s Decision In Tribune v. PSC Precludes Disclosure Of The Property Interests Of Corporations

This Court’s decision in Great Falls Tribune v. Public Service Commission, 319 Mont. 38, 82 P.3d 876 (2003) TA \s "Great Falls Tribune v. Public Service Commission, 319 Mont. 38, 82 P.3d 876 (2003)" , is significant for two reasons.  The first was the Court’s conclusion that Montana’s right of privacy does not protect non-human entities.  The second was that the right to know may be superceded by other provisions beyond the right of privacy.  “[N]othing in Article II, Section 9 TA \l "Article II, Section 9" \s "Article II, Section 9" \c 1  requires disclosure of trade secrets and other confidential proprietary information where the data is protected from disclosure elsewhere in the federal or state constitutions or by statute.”  Id. at 50, 82 P.3d 876, 883 (2003) TA \l "Id. at 50, 82 P.3d 876, 883 (2003)" \s "Id. at 50, 82 P.3d 876, 883 (2003)" \c 1 .  This conclusion was significant because, while the Court early on in its Article II, § 9 TA \s "Article II, § 9"  jurisprudence recognized that the right to know must be considered in light of the entirety of the Montana Constitution, later cases, in dicta, implied that the only right which “trumped” the right to know was the right to privacy.  (Compare Smith ex rel. District Court, 201 Mont. 376, 654 P.2d 982 (1982) TA \l "Smith ex rel. District Court, 201 Mont. 376, 654 P.2d 982 (1982)" \s "Smith ex rel. District Court, 201 Mont. 376, 654 P.2d 982 (1982)" \c 1  [right to know circumscribed by right to trial by impartial jury] and Worden v. Montana Board of Pardons, 289 Mont 459, 962 P.2d 1157 (1998) TA \l "Worden v. Montana Board of Pardons, 289 Mont 459, 962 P.2d 1157 (1998)" \s "Worden v. Montana Board of Pardons, 289 Mont 459, 962 P.2d 1157 (1998)" \c 1  [the only limitation placed on the Montana right to know is the right of the individual to personal privacy]).


Elliott and Amicus concede that Elliott’s right to know may be curtailed if a corporation has a property interest in the information sought.  Appellant’s Brief, p. 13; Amicus’ Brief, p. 2.  Corporations have a protected property interest in their tax return information.

A.
Corporations Have A Property Interest In The Confidentiality Of Income Tax Information Protected By The Due Process Clause Of The Montana Constitution.


The right to know may be circumscribed by the due process clause of the Montana Constitution.  Great Falls Tribune v. Public Service Commission, 319 Mont. 38, 50, 82 P.3d 876, 883 (2003) TA \l "Great Falls Tribune v. Public Service Commission, 319 Mont. 38, 50, 82 P.3d 876, 883 (2003)" \s "Great Falls Tribune v. Public Service Commission, 319 Mont. 38, 50, 82 P.3d 876, 883 (2003)" \c 1 .  “No person shall be deprived of life, liberty, or property without due process of law.”  Article II, § 17,  TA \l "Article II, § 17, " \s "Article II, § 17, " \c 1 .  To determine whether the protections of the due process clause apply, it is first necessary to determine whether a property interest exists which rises to a level accorded due process protections.  Dorwart v. Caraway, 290 Mont. 196, 226, ____ P. ____ (1998) TA \l "Dorwart v. Caraway, 290 Mont. 196, 226, ____ P. ____ (1998)" \s "Dorwart v. Caraway, 290 Mont. 196, 226, ____ P. ____ (1998)" \c 1 .


Liberty and property are broad and majestic terms.  They are among the great constitutional concepts . . . purposely left to gather meaning from experience . . . . They relate to the whole domain of social and economic fact, and the statesmen who founded this Nation knew too well that only a stagnant society remains unchanged . . . property interests protected by procedural due process extend well beyond actual ownership of real estate, chattels, or money.


Board of Regents v. Roth, 408 U.S. 564, 571 (1972) TA \l "Board of Regents v. Roth, 408 U.S. 564, 571 (1972)" \s "Board of Regents v. Roth, 408 U.S. 564, 571 (1972)" \c 1 .

Property interests may take many forms.  Id. at 576 TA \l "Id. at 576" \s "Id. at 576" \c 1 .  For example, the U.S. Supreme Court has recognized property interests in welfare benefits, public employment and the practice of law.  Id. at 576-7 TA \l "Id. at 576-7" \s "Id. at 576-7" \c 1 .
Constitutionally protected property interests have certain attributes.  

To have a property interest in a benefit, a person clearly must have more than an abstract need or desire for it.  He must have more than a unilateral expectation of it.  He must, instead, have a legitimate claim of entitlement to it.  It is a purpose of the ancient institution of property to protect those claims upon which people rely in their daily lives, reliance that must not be arbitrarily undermined.

Id. at 577 TA \l "Id. at 577" \s "Id. at 577" \c 1 .

Property interests are created and defined by existing rules or understandings that stem from an independent source such as state law – rules or understandings that secure certain benefits that support claims of entitlement to those benefits.  The source of such an entitlement may be found in state law.  Dorwart at 227, ___ P. ___ (1998). TA \l "Dorwart at 227, ___ P. ___ (1998)." \s "Dorwart at 227, ___ P. ___ (1998)." \c 1 
Section 15-31-511, MCA TA \s "Section 15-31-511, MCA" , mandates the confidentiality of corporation license tax information.  It provides in pertinent part that:

(1)  Except as provided in this section in accordance with a proper judicial order or as otherwise provided by law, it is unlawful to divulge or make known in any manner:

(a)  the amount of income or any particulars set forth or disclosed in any return or report required under this chapter or any other information relating to taxation secured in the administration of this chapter; or

(b)  any federal return or information in or disclosed on a federal return or report required by law or rule of the department of revenue under this chapter.

Section 15-31-511, MCA TA \s "Section 15-31-511, MCA" .


Webb v. Standard Oil,  49 Cal.2d 509, 513 (Cal. 1957) TA \l "Webb v. Standard Oil, 49 Cal.2d 509, 513 (Cal. 1957)" \s "Webb v. Standard Oil, 49 Cal.2d 509, 513 (Cal. 1957)" \c 1 ,  “The purpose of the . . . statutory provisions prohibiting disclosure is to facilitate tax enforcement by encouraging a taxpayer to make full and truthful declarations in his return, without fear that his statements will be revealed or used against him for other purposes; In re Valecia Condensed Milk, 240 F. 310 (7th Cir. 1917) TA \l "In re Valecia Condensed Milk, 240 F. 310 (7th Cir. 1917)" \s "In re Valecia Condensed Milk, 240 F. 310 (7th Cir. 1917)" \c 1 , “To permit this information to become public would defeat the plain purpose of the statute by deterring the taxpayer from revealing what could not be learned from any other source . . . .  To sanction the violation of that pledge would invite refusals to obey the law, evasions, and perjury, often injuriously affect the interests of the taxpayer, would obstruct the collection of taxes, and diminish the revenues of the state;” W.D. Kirk, Jr. v. First Nat. Bank of Columbus, 1976 WL 1111 (N.D.Ga.) TA \l "W.D. Kirk, Jr. v. First Nat. Bank of Columbus, 1976 WL 1111 (N.D.Ga.)" \s "W.D. Kirk, Jr. v. First Nat. Bank of Columbus, 1976 WL 1111 (N.D.Ga.)" \c 1 ,  “Income tax returns are confidential communications between the government and a taxpayer . . . [26 U.S.C.A.] § 6103(a)(2) TA \l "[26 U.S.C.A.] § 6103(a)(2)" \s "[26 U.S.C.A.] § 6103(a)(2)" \c 1  when considered in conjunction with 26 U.S.C. § 7213 (a) TA \l "26 U.S.C. § 7213 (a)" \s "26 U.S.C. § 7213 (a)" \c 1 

 TA \s "26 U.S.C. § 7213 (a)"  reflects a valid public policy against disclosure of tax returns grounded in the interest of the government that this policy of confidentiality encourages the full disclosure of income by taxpayers who are assured that their neighbors or competitors ‘will not be apprised of the intimate details  of [their] financial [lives]  . . . .’  In this manner, confidentiality ensures full disclosure by the taxpayer and maximizes the revenue to the government;” Heathman v. U.S. Dist. Ct., 503 F.2d 1032, 1036 (9th Cir. 1974) TA \l "Heathman v. U.S. Dist. Ct., 503 F.2d 1032, 1036 (9th Cir. 1974)" \s "Heathman v. U.S. Dist. Ct., 503 F.2d 1032, 1036 (9th Cir. 1974)" \c 1 , “[t]he most frequently mentioned policy behind the statutes protecting the confidentiality of federal tax returns is that of protecting the taxpayer’s privacy.  [citing cases].  An equally important but less frequently mentioned consideration is the protection of the public fisc . . . .  Because of our system of taxation through self-assessment, the maximization of federal revenue hinges on complete and detailed reporting by each taxpayer.  Such reporting is in a large part nourished by the confidential nature of the tax returns.”]  The State has made a bargain with corporations “you report confidential business information so that we can effectively raise revenues, and we will not provide that information to your competitors.”  Section 15-31-511, MCA TA \s "Section 15-31-511, MCA" , creates a legitimate entitlement to confidentiality of corporation license tax return information.  It is relied on by corporations based upon general rules and understandings that exist not only in Montana, but throughout the United States, as evidenced by the universal status of tax information as confidential.

B.
Corporations Enjoy A Privilege Against Public Dissemination Of Tax Returns.


Corporations not only enjoy a property interest in the confidentiality of tax information based upon the assurances in § 15-31-511, MCA TA \s "§ 15-31-511, MCA" , but also upon § 26-1-810, MCA TA \l "§ 26-1-810, MCA" \s "§ 26-1-810, MCA" \c 1 .  Section 26-1-810, MCA TA \l "Section 26-1-810, MCA" \s "Section 26-1-810, MCA" \c 1 , provides that, “A public officer cannot be examined as to communications made to him in official confidence when the public interests would suffer by the disclosure.”  The filing of a return is one made in confidence, pursuant to both state and federal confidentiality laws.  Further, the record clearly demonstrates that disclosure would harm the public interest.

Director Hoffman testified that the Department could not effectively administer the corporation license tax system without the ability to share information with the IRS, other state tax entities, and outside organizations such as the Multi-State Tax Commission (MTC) and the Federation of Tax Administrators (FTA).  Both Mr. Hoffman and Dan Bucks, Executive Director of the MTC, testified that without the Department’s assurance to maintain the confidentiality of information received from other sources, these other entities would not provide information to the Department.  Tr., pp. 56-58; 74-75.  There is no evidence to the contrary in the record.

This Court has recognized that encouraging truthful and unbiased reporting to state agencies by ensuring the confidentiality of communications is in the public’s interest.  In Missoulian v. Bd. of Regents, 207 Mont. 513, 532, 675 P.2d 962, 972 (1984) TA \l "Missoulian v. Bd. of Regents, 207 Mont. 513, 532, 675 P.2d 962, 972 (1984)" \s "Missoulian v. Bd. of Regents, 207 Mont. 513, 532, 675 P.2d 962, 972 (1984)" \c 1 , the Court stated that, “[t]o allow public disclosure of the confidential comments of the anonymous interviewees arguably contravenes the legislative policy of protecting the confidentiality of communications made to public officials where the public interest would suffer by the disclosure.  Section 26-1-810, MCA TA \s "Section 26-1-810, MCA" .  The disadvantages of public disclosure are substantial.”


The framers’ of the Montana Constitution also recognized the public interest in maintaining the confidentiality of tax information.  During discussions on the limits of the right to know, the delegates recognized that there may be instances in which the State’s power to tax may conflict with an individual’s right to examine documents.  Delegate Eck, speaking on behalf of the delegates, struck the balance in favor of the power to tax.  “I think it’s come up time after time that we don’t intend to open up the state income tax records . . .”  Verbatim Transcript, Constitutional Convention, Vol. V, p. 1670.  Likewise, Delegate Foster, quoting Dan Foley, a media representative, stated that “I understand that this committee is very concerned about the right of privacy, and well that you should be in the era of credit checks and computer banks, wiretaps and bugging devices, and military spying on those exercising their rights of free speech and assembly.  Governments, even state governments, collect information on all of us, some of which should not be in the public domain.  I would never suggest, for example, that the people’s right to know extends to inspection of individual tax returns.”  Verbatim Transcript, Constitutional Convention, Vol. V, p. 1672.
While Elliott will likely argue that Delegate Foster’s quotation indicates that the term “individual” means “natural person” and/or refers to the individual income tax, that interpretation is not correct for several reasons.  First, excepting tax returns from the right to know was made in the context of protecting “those exercising their rights of free speech and assembly.”  Corporations enjoy and may exercise free speech and assembly rights.  First Nat’l Bank v. Belotti, 435 U.S. 765 (1978) TA \l "First Nat’l Bank v. Belotti, 435 U.S. 765 (1978)" \s "First Nat’l Bank v. Belotti, 435 U.S. 765 (1978)" \c 1 .  Second, the term “individual” is not defined as a “natural person,” it is defined as “existing as an indivisible entity;” or “of or relating to a single person or thing, as opposed to a group.”  Black’s Law Dictionary, Seventh Edition TA \l "Black’s Law Dictionary, Seventh Edition" \s "Black’s Law Dictionary, Seventh Edition" \c 1 .  [emphasis added].  Third, the statement only refers to individual, it does not include the modifying term “income.”  Verbatim Transcript, Constitutional Convention, Vol. V, p. 1672.
Montana is not alone in this regard.  The IRS and all states have enacted statutes requiring that tax information be subject to strict confidentiality standards.  [See 1 A.L.R. 4th 959, Validity, Construction, and Effect of State Laws Requiring Public Officials to Protect Confidentiality of Income Tax Returns or Information for a discussion of confidentiality provisions].

The public interest in maintaining confidentiality of corporate tax return information has also been recognized by numerous courts.  “The protection of the data contained in Federal tax returns is an essential part of our scheme of taxation.  Individuals and corporations have the right to expect that information contained in tax returns will not be made available by the government to the public; Association of American Railroads v. U.S., 371 F.Supp. 114 (D.C 1974) TA \l "Association of American Railroads v. U.S., 371 F.Supp. 114 (D.C 1974)" \s "Association of American Railroads v. U.S., 371 F.Supp. 114 (D.C 1974)" \c 1 ”.

Corporate tax return information is made in confidence to the Department.  It is in the public interest not to disclose this information.  Pursuant to § 26-1-810, MCA, TA \s "§ 26-1-810, MCA" , the information is therefore privileged.  “The effect of the statutory prohibition [on dissemination of tax information] is to render the returns privileged, and the privilege should not be nullified by permitting third parties to obtain the information by adopting the indirect procedure of demanding copies of the tax returns.”  Webb v. Standard Oil, 49 Cal.2d 509, 513 (Cal. 1957) TA \s "Webb v. Standard Oil, 49 Cal.2d 509, 513 (Cal. 1957)" .  The privilege is one of those “particular relations in which it is the policy of the law to encourage confidence and to preserve it inviolate . . . .”  Section 26-1-801, MCA TA \l "Section 26-1-801, MCA" \s "Section 26-1-801, MCA" \c 1 .

1. Section 26-1-810, MCA TA \s "Section 26-1-810, MCA" , not only creates a property right; it also creates a burden of proof that must be met before the privilege may be overcome.

Once a privilege has been established, the party opposing the privilege bears the burden of showing that the claimed privilege does not apply or that an exception exists or that there has been a waiver of the privilege.  Lipton v. Superior Court, 48 Cal. App. 4th 1599, 1619, 56 Cal. Rptr. 2d 341, 353 (1996) TA \l "Lipton v. Superior Court, 48 Cal. App. 4th 1599, 1619, 56 Cal. Rptr. 2d 341, 353 (1996)" \s "Lipton v. Superior Court, 48 Cal. App. 4th 1599, 1619, 56 Cal. Rptr. 2d 341, 353 (1996)" \c 1 .  Elliott has not met his burden of proof.  Elliott claimed his need for the information was to “ascertain a trend in corporate taxation and taxation of specific corporations or tax payments of specific corporations,” so he could utilize the information in formulating public policy.  Tr., p. 13.  However, as the District Court noted, Elliot’s contention that he needs the requested information to make policy decisions is belied by the fact that “the amount of sales is only one factor in determining a corporation’s tax liability.  A corporation is entitled to claim all deductions set forth in § 15-31-114, MCA TA \l "§ 15-31-114, MCA" \s "§ 15-31-114, MCA" \c 1  . . . and the allowable deductions could vary greatly from corporation to corporation.”  Memorandum and Order, p. 14-15.  The information Elliott requested does not address his stated need for the information.  Elliott therefore has not overcome the privilege.

C.
The Information Sought May Constitute A Trade Secret Or Other Confidential Proprietary Information.
This Court has specifically recognized that corporations may have a property right in trade secrets and other confidential proprietary information.  Tribune v. PSC, 319 Mont. 38, 82 P.3d 876 (2003) TA \l "Tribune v. PSC, 319 Mont. 38, 82 P.3d 876 (2003)" \s "Tribune v. PSC, 319 Mont. 38, 82 P.3d 876 (2003)" \c 1 .  That property right supercedes Elliott’s right to obtain corporations’ trade secrets and confidential information.

Courts and Legislators have recognized that information such as business income of a corporation may constitute confidential proprietary business information.  For example, in U.S. v. National Steel Corp., 26 F.R.D. 599 (S.D. Tx. 1960 TA \l "U.S. v. National Steel Corp., 26 F.R.D. 599 (S.D. Tx. 1960" \s "U.S. v. National Steel Corp., 26 F.R.D. 599 (S.D. Tx. 1960" \c 1 ), National Steel objected to discovery requests seeking their net income on the basis that the information was confidential business secrets.  The Court agreed and ordered that the information be furnished under a protective order and filed under seal.  Similarly while property tax information is generally not confidential, Washington and Minnesota have enacted statutes exempting from public disclosure income data used to appraise property and set property taxes.  West’s RCWA 84.40.020; Minn. Stat. § 13.51 TA \l "West’s RCWA 84.40.020; Minn. Stat. § 13.51" \s "West’s RCWA 84.40.020; Minn. Stat. § 13.51" \c 1 .
Whether or not the information requested by Elliott constitutes a trade secret or other confidential proprietary information is a fact known only to the corporation who owns the information.  A trade secret is (a) “information . . . that derives independent, economic value, actual or potential, from not being generally known to . . . other persons who can obtain economic value from its disclosure or use; and (b) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.” § 30-14-402(4), MCA TA \l "§ 30-14-402(4), MCA" \s "§ 30-14-402(4), MCA" \c 1 .   The Department cannot assert that the information is proprietary because it lacks the requisite knowledge of the actual or potential economic value to a particular corporation of information disclosed on a tax return.  The Department also is not in a position to know whether such information is generally known or whether a corporation has made reasonable efforts to maintain the secrecy of its tax information.  For these reasons, the District Court correctly concluded that joinder of corporations whose tax information Elliott sought was necessary.

IV.
Not All Public Records Are Open To Inspection.

The Department does not dispute that tax returns are public records.  However, the fact that a record is public does not mean that the record must be provided to the public.  Section 2-6-102, MCA TA \l "Section 2-6-102, MCA" \s "Section 2-6-102, MCA" \c 1 , provides that, “[every] citizen has a right to inspect and take a copy of any public writings of this state, except . . . as otherwise expressly provided by statute.”  [emphasis added].  Corporate tax returns and return information are expressly confidential.  Section 15-31-511, MCA TA \s "Section 15-31-511, MCA" .
In McLane Co. v. Tennessee, 115 S.W.3d 925 (TN 2003) TA \l "McLane Co. v. Tennessee, 115 S.W.3d 925 (TN 2003)" \s "McLane Co. v. Tennessee, 115 S.W.3d 925 (TN 2003)" \c 1 , a tobacco distributor sought the names of all licensed tobacco distributors in Tennessee from the Tennessee Department of Revenue.  The Department refused to provide the names, relying on a statute similar to Montana’s making tax information confidential.  McLane argued that Tennessee’s statute making state records open for inspection mandated disclosure.  Like Montana’s public records statute, Tennessee had a similar statute providing that state records were open to inspection “unless otherwise provided by state law.”  Because Tennessee’s confidentiality statute “otherwise provided” that tax records were not subject to disclosure, the Tennessee Court held that McLane was not entitled to the information it sought.

In Caloia v. Weinstein, 525 S.W.2d 779, 781 (Mo. 1975) TA \l "Caloia v. Weinstein, 525 S.W.2d 779, 781 (Mo. 1975)" \s "Caloia v. Weinstein, 525 S.W.2d 779, 781 (Mo. 1975)" \c 1 , the Court rejected the same argument advanced by Elliott in this case.  “It is obvious that although such returns may be considered ‘public documents’ so far as the revenue laws are concerned, their use for any other purpose than to enforce the collection of income tax with certain minimal exceptions set forth in the statute is barred.”

While Montana’s corporation license tax returns may be “public documents,” they are not available for general inspection because § 15-31-511, MCA TA \s "§ 15-31-511, MCA" , makes them confidential.  They are only available for use in the enforcement and collection of taxes, with certain limited exceptions.

V.
The Right To Know Is Not Absolute – It Is Subject To The Police Power Of The State.

No constitutional right, including the right to know, is absolute.

[The] police power [of the states] was recognized by the United States Supreme Court as early as 1837 when it stated that ‘state and local governments possess an inherent power to enact reasonable legislation for the health, safety, welfare or morals of the public. . . . That the states currently possess that police power is unquestioned . . . Montana recognizes that such police power exists even when the regulations are an infringement of individual rights.

One must begin with the basic premise that constitutional rights are not always absolute; rather, they are just constitutional safeguards which must first be met before a government may infringe on an individual’s rights.  For example . . . private property interests . . . are not absolute, but the Constitution guarantees that due process will be had before an infringement occurs.  Even such fundamental rights as those guaranteed by the First Amendment are not immune from governmental regulation. . . .  Most noteworthy is the fact that a city may always impose reasonable restrictions on the time, place and manner in which such First Amendment rights are exercised.

State v. Skurdal, 235 Mont. 291, 294-5, 767 P.2d 304, 306-7 (1988) TA \l "State v. Skurdal, 235 Mont. 291, 294-5, 767 P.2d 304, 306-7 (1988)" \s "State v. Skurdal, 235 Mont. 291, 294-5, 767 P.2d 304, 306-7 (1988)" \c 1 .

This Court has recognized the need to balance the State’s police powers against the right to know.  In Missoulian v. Board of Regents, 207 Mont. 513, 675 P.2d 962 (1984) TA \l "Missoulian v. Board of Regents, 207 Mont. 513, 675 P.2d 962 (1984)" \s "Missoulian v. Board of Regents, 207 Mont. 513, 675 P.2d 962 (1984)" \c 1 , the Court refused to order release of information concerning job performances of the six Montana university presidents, in part, because “the evaluations could be used as a vindictive mechanism against university employees or presidents by those who dislike the individuals.”  Engrav v. Cragun, 236 Mont. 260, 264, 769 P.2d 1224, 1227 (1989) TA \l "Engrav v. Cragun, 236 Mont. 260, 264, 769 P.2d 1224, 1227 (1989)" \s "Engrav v. Cragun, 236 Mont. 260, 264, 769 P.2d 1224, 1227 (1989)" \c 1 ).

In Engrav, a University of Montana student sought release of information from the Granite County Sheriff’s office.  The Court refused to order release of the information.

Public exposure of law enforcement files relating to ongoing criminal investigations would also have a disastrous effect upon law enforcement agencies in the performance of their duty to protect the lives, safety, and property of persons within their jurisdictions. . . . The public policy of this state cannot permit this to occur.

Id. at 264, 769 P.2d 1224, 1227 (1989) TA \l "Id. at 264, 769 P.2d 1224, 1227 (1989)" \s "Id. at 264, 769 P.2d 1224, 1227 (1989)" \c 1 .

In State ex rel. Great Falls Tribune v. Montana 8th Judicial District, 238 Mont. 310, 777 P.2d 345 (1989) TA \l "State ex rel. Great Falls Tribune v. Montana 8th Judicial District, 238 Mont. 310, 777 P.2d 345 (1989)" \s "State ex rel. Great Falls Tribune v. Montana 8th Judicial District, 238 Mont. 310, 777 P.2d 345 (1989)" \c 1 , the issue before the Court was whether a district court could close a probation revocation hearing to protect a person from harm which might otherwise occur if the revocation was made public.  Id. at 317, 777 P.2d 345, 349 TA \l "Id. at 317, 777 P.2d 345, 349" \s "Id. at 317, 777 P.2d 345, 349" \c 1 

 TA \s "Id. at 317, 777 P.2d 345, 349" .  The Court concluded that closure was proper, noting that, “[a]ny leaking out of the information would endanger the physical safety of a person involved.”  Id. at 319, 777 P.2d 345, 350 TA \l "Id. at 319, 777 P.2d 345, 350" \s "Id. at 319, 777 P.2d 345, 350" \c 1 .

In Great Falls Tribune v. Day, 289 Mont 155, 959 P.2d 508 (1998) TA \l "Great Falls Tribune v. Day, 289 Mont 155, 959 P.2d 508 (1998)" \s "Great Falls Tribune v. Day, 289 Mont 155, 959 P.2d 508 (1998)" \c 1 , the Tribune sought to examine documents submitted by bidders for a contract to build and operate a private prison in Montana.  While the Court concluded that much of the information sought by the Tribune was not confidential, it also recognized that certain information could not be made public.  As noted by Justice Leaphart in his dissent,

[T]he safety of the prison personnel, the prisoners and the public depends upon the architectural design, building construction materials, alarms, and staffing of the prison.  The safety of the those individuals will be greatly compromised if, for example, the designs, drawings, blueprints and alarms system plans are disclosed to the public . . . .

Id. at 170, 959 P.2d 508, 517 TA \l "Id. at 170, 959 P.2d 508, 517" \s "Id. at 170, 959 P.2d 508, 517" \c 1 .

The majority agreed with Justice Leaphart’s assessment by excepting from public disclosure “matters related to individual safety.”  Id. at 167, 959 P.2d 508, 515 TA \l "Id. at 167, 959 P.2d 508, 515" \s "Id. at 167, 959 P.2d 508, 515" \c 1 .

In Worden v. Montana Bd. Of Pardons, 289 Mont. 459, 962 P.2d 1157 (1998) TA \l "Worden v. Montana Bd. Of Pardons, 289 Mont. 459, 962 P.2d 1157 (1998)" \s "Worden v. Montana Bd. Of Pardons, 289 Mont. 459, 962 P.2d 1157 (1998)" \c 1 , inmates at Montana State Prison sought to examine the contents of their parole files.  While the Court ultimately concluded that much of the information was open to inspection, the Court again recognized that the state’s police powers could limit what information was disclosed.  “[B]ecause allowing an Inmate to inspect a document submitted by prison personnel or other Inmates to the Board of Pardons may compromise safety, the Department of Corrections could assert its legitimate penological interest in maintaining order and security within its institutions.”  Id. at 471, 962 P.2d 1157, 1165 TA \l "Id. at 471, 962 P.2d 1157, 1165" \s "Id. at 471, 962 P.2d 1157, 1165" \c 1 .  Similarly, “when members of the community submit letters to the Board of Pardons expressing concern about an Inmate’s possible parole, names and addresses can be removed.”  Id. at 469, 962 P.2d 1157, 1163 TA \l "Id. at 469, 962 P.2d 1157, 1163" \s "Id. at 469, 962 P.2d 1157, 1163" \c 1 .

While the Court articulated that it’s analysis in the foregoing cases was premised on the right of privacy, safety concerns and the integrity of law enforcement investigations are not privacy rights.  As stated previously, the Court’s Article II, § 9 TA \s "Article II, § 9"  jurisprudence for a time suggested that the only exception to the right to know was the right of privacy.  Justice Nelson, recognized this problem, noting that approaching these cases, “with the mind set that Article II, section 9 TA \l "Article II, section 9" \s "Article II, section 9" \c 1 , right to know trumped all other constitutional rights except the right to individual privacy . . . [creates] for ourselves a Hobson’s choice . . . .  This approach [is] wrong.”  Associated Press v. Dept. of Revenue, 300 Mont. 233, 254, 4 P.3d 5, 18 (2000) TA \l "Associated Press v. Dept. of Revenue, 300 Mont. 233, 254, 4 P.3d 5, 18 (2000)" \s "Associated Press v. Dept. of Revenue, 300 Mont. 233, 254, 4 P.3d 5, 18 (2000)" \c 1  [Nelson, concurring].  Indeed, in the cases above, the Court was forced to squeeze a square peg into a round hole by finding individual security interests in the right of privacy.  Security interests are not privacy interests.  They are part and parcel of the police power of the state to protect, “the health, safety, welfare or morals of the public.”  State v. Skurdal, 235 Mont. 291, 294, 767 P.2d 304, 306 (1988) TA \l "State v. Skurdal, 235 Mont. 291, 294, 767 P.2d 304, 306 (1988)" \s "State v. Skurdal, 235 Mont. 291, 294, 767 P.2d 304, 306 (1988)" \c 1 .

The framers of the Montana Constitution recognized that the state’s police powers may override the public’s right to examine documents.  During the debates on Article II, § 9  TA \s "Article II, § 9" , Delegate McDonough asked:

DELEGATE McDONOUGH:  Mr. Dahood, would this section now – 9, as it’s now standing with the defeat of that amendment, would that allow a defendant in a criminal case more leeway and more power than he has now to examine the records of the County Attorney’s office relative to the case that he’s being tried for?

DELEGATE DAHOOD:  No, I think not, Delegate McDonough, for this reason.  I think all rights have to be balanced against a police power.  I think the Supreme Court of the United States has announced that doctrine time and time and time again . . . . [emphasis added].

Verbatim Transcript, Constitutional Convention, Vol. V, p. 1679. 


Not only did the framers recognize the inherent, sovereign police powers of the State, they also recognized the inherent, sovereign power of the State to tax its citizens.  Article VIII, § 2 TA \l "Article VIII, § 2" \s "Article VIII, § 2" \c 1 , of the Montana Constitution declares that, “The power to tax shall never be surrendered, suspended, or contracted away.”  Recognizing that there may be instances in which the State’s power to tax may conflict with an individual’s right to examine documents, Delegate Eck struck the balance in favor of the power to tax.  “I think it’s come up time after time that we don’t intend to open up the state income tax records . . .”  Verbatim Transcript, Constitutional Convention, Vol. V, p. 1670.
Elliott concedes that preservation of the State’s taxing power is a compelling interest and that the Department has a compelling interest in effective collection of revenue.  Appellant’s Brief, p. 24.  While Elliott asserts that making return information public would make the Department’s collection activities “marginally less effective,” his statement finds no support in the record.  Rather, the record reflects that the Department relies on information from the IRS, other states, and national organizations “a great deal.”  Tr., p. 47.  The Department engages in joint audits with other states as well as the MTC.  Tr., p. 48.  The Department receives information with these other entities regularly, and the information is important for administering the corporation license tax system.  Tr., p. 56.  If Montana were required to release information that originated in other states or that was generated through joint audits with other states or the MTC, Montana would no longer be able to receive information from those sources.  Tr., p. 75.

The Department has no ability to audit corporate tax information above line 28 of the federal tax return, and thus no ability to audit the accuracy of the information self-reported by corporations on line 1 of the Montana corporation license tax return.  Tr., p. 57.  Montana therefore must rely on the IRS to determine the accuracy of information supplied to Montana.  Don Hoffman, who has 29 years experience in administering Montana’s tax system, concluded that if corporation license tax information were made public, “it would be very difficult for us to administer the tax effectively because we wouldn’t be able to get information from other states and other sources.”  Tr., p. 57.  Because the effective collection of revenue is a compelling state interest, and because the only evidence in the record is that confidentiality of tax return information is necessary for the collection of revenue, the State properly may infringe on the public’s right to know.

The right to know is not absolute.  Like other rights, it must be balanced against the state’s inherent, sovereign powers, which include both the power to tax and the police power to regulate and enforce the tax.  The Delegates to the Montana Constitutional Convention understood this need.  The State cannot conduct its business on behalf of the people without tax dollars.  And the Department simply cannot administer the corporation license tax system without assuring taxpayers that their private, financial information is protected from disclosure to competitors and others.

CONCLUSION


Confidentiality of corporation license tax return information is necessary for the effective administration of Montana’s tax laws.  Tax return information is not provided voluntarily by the taxpayer – it is provided under force of law.  The information contained on a return reflects the inner workings of a corporation.  It does not reveal the “deliberations and resolution” of state government, which is the underlying purpose of Article II, § 9 of the Montana Constitution.


All states and the federal government recognize the need to maintain confidentiality of tax return information.  Montana is not unique in this regard.  Indeed, the Framers of Article II, § 9 TA \s "Article II, § 9"  to the Montana Constitution recognized that tax returns were not subject to the right to know.


Elliott has not argued that § 15-31-511, MCA TA \s "§ 15-31-511, MCA" , is unconstitutional.  Consequently, this Court need not reach the constitutional issues raised by the parties.  The Court may rely on the rules of statutory construction to decide this case.


If the Court does reach the constitutional question, Elliott’s right to know is superceded in a number of ways.  First, it is superceded by federal law which supercedes the right to know by way of the Supremacy Clause.  Second, it is superceded by property rights enjoyed by corporations in the confidentiality of their tax return information – a right which is based not only upon the confidentiality statute itself, § 15-31-511, MCA TA \s "§ 15-31-511, MCA" , but upon § 26-1-810, MCA TA \s "§ 26-1-810, MCA" , making such information privileged, and § 30-14-402(4), MCA TA \s "§ 30-14-402(4), MCA" , which protects trade secrets and other proprietary information.  Third, it is superceded by the State’s police powers.


While Elliott has plead his request to include only publicly traded corporations, a decision finding § 15-31-511, MCA TA \s "§ 15-31-511, MCA" , unconstitutional would undoubtedly have wider impact.  It would apply to all corporations who file corporation license tax returns, including S corporations and C corporations with single shareholders, such as family-owned farms and Main Street businesses.


Elliott has presented no evidence, nor any compelling reason, as to why the Court should disregard commonly understood and widely held beliefs that confidentiality of tax return information is critical to the effective functioning of a tax system.  The Department requests that the Court affirm the decision of the District Court that Elliott is not entitled to corporation license tax information.


DATED this ______ day of October, 2005.
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Special Assistant Attorney General

�   Throughout his testimony, Senator Elliott referred to the Legislative Fiscal Analyst’s office.  During cross-examination, Senator Elliott admitted that his references to the Legislative Fiscal Analyst’s office was an error, and the he was actually referring to the Legislative Auditor’s office.  Transcript, p. 33.


�   26 U.S.C. § 6103(d)(2) authorizes disclosure of federal tax information to the Legislative Auditor.


�   Counsel for Amicus Curiae is appearing on her own behalf as an Assistant Visiting Professor at the University of Montana School of Law, and not on behalf of the University of Montana or any other person or entity with any interest in the outcome of this litigation.


� Elliott asserts that Dan Bucks testified otherwise; however, a review of the entirety of Mr. Buck’s testimony refutes Elliott’s assertion.
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