April 13, 2004

Don Hoffman, Acting Director

Montana Department of Revenue

PO Box 5805

Helena, MT 59604-5805

Dear Don,

I am writing to clarify the Montana Taxpayers Association’s position regarding the confidentiality of corporate license and income tax returns.  As you know, this issue came to our attention as a result of an article by Mike Dennison, published in the Great Falls Tribune on April 5, 2004.  Mr. Dennison stated a state Supreme Court decision in December ruled that corporations have no right to individual privacy in Montana.  The confidentiality of corporate tax records was not an issue in Great Falls Tribune v. Public Service Commission, and was never called into question by that decision.  Moreover, the Court expressly acknowledged that corporations have rights to confidentiality other than constitutional privacy, particularly where “data is protected from disclosure elsewhere in the federal or state constitution or by statute.”  See Great Falls Tribune, 2003 MT 359, ¶ 39, 319 Mont. 38, ¶ 39, 82 P.3d 876, ¶ 39 (emphasis added).  In this case, corporate tax information is specifically protected by statute, so nothing in that case would authorize disclosure.

Mr. Dennison’s article also listed detailed corporation tax information for twenty companies who filed reports in 2003.  He identified the Department as the source of information included in his article.  He further indicated that the Department will not “release the names and basic tax records for corporations with top sales in Montana for 2003” but will “release the information without naming the companies.”    We believe the information that was compiled by the Department of Revenue violates Montana’s law on confidentiality of corporation tax returns.

Under Mont. Code Ann. § 15-31-511 all information disclosed on a corporate return is confidential, and cannot be disclosed.  Specifically, the statute prohibits the disclosure of: 
        


(a)  the amount of income or any particulars set forth or disclosed in any return or report required under this chapter or any other information relating to taxation secured in the administration of this chapter; or

 
(b)  any federal return or information in or disclosed on a federal return or report required by law or rule of the department of revenue under this chapter.

 

Mont. Code Ann. § 15-31-511(1).  Federal law also prohibits the disclosure of information disclosed on a federal return, including “a taxpayer’s identity, the nature, source, or amount of his income, payments, receipts, deductions, exemptions, credits, assets, liabilities, net worth, tax withheld, deficiencies, overassessments, or tax payments . . . .”  See 26 U.S.C. § 6103(a) and (b)(2).  These prohibitions extend to all information provided on a return and not just the taxpayer’s identity.  Accordingly, the disclosure of any information that is traceable to a specific return is confidential and cannot be disclosed under state or federal laws.

 

We are aware of the provision allowing "the publication of statistics prepared in a manner that prevents the identification of particular returns, reports, or items from returns or reports.”  See Mont. Code Ann. § 15-31-511(3(b).  However, this exemption does not allow the publication of any material that permits the "identification of particular returns" or "items from returns" even if it does not specifically identify a particular taxpayer.  We believe it is clear that, this exemption allows the Department to publish its own statistical analysis of corporate taxes, returns, and collections, but does not allow the Department to publish or disclose, in any way, the raw data from returns.  Further, any party with which the Department is required to share information, such as the Legislative Fiscal Analyst or Auditor, are bound by the same confidentiality rules as the Department.  See Mont. Code Ann. § 15-31-511(4).  We hope the Department is able to make other state agencies aware of the seriousness of this issue in an effort to avoid future problems.

We understand that Mr. Dennison’s information may not have come directly from the Department.  However, we request that the Department determine how and why such detailed information was released and put in place mechanisms to prevent such releases in the future.  

We appreciate the attention to and importance the Department is placing on this matter.  As you know, corporate tax confidentiality is vital not only for Montana’s continued business atmosphere but for the Department’s ability to conduct its work.  Please do not hesitate to call me if you have any questions. 

Sincerely,

Mary Whittinghill

President

