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BRIEF OF MONTANA

TAXPAYERS' ASSOCIATION


---------------------------------------------------------------

STATEMENT OF THE CASE

This litigation involves the claim of the Petitioner, State Senator Jim Elliott (Senator Elliott), that the tax returns and associated financial information filed by businesses with the Defendant Montana Department of Revenue (DOR) should be treated as public information.  This litigation is not about Senator Elliott’s access, as a state senator, to such information for purposes of formulating state tax policy.  By his own admission he has, as a state senator, the resources of the Legislative Fiscal Analyst (LFA) behind him.  Tr. 11.  The LFA has access to all tax returns and associated financial information held by the DOR, as does the Legislative Auditor.  Mont. Code Ann. §15-31-511 (4).  However, both the LFA and the Legislative Auditor are required to protect the information from public disclosure.  Id.


Early in 2004, Senator Elliott used the office of the Legislative Auditor to obtain confidential tax and financial information from DOR for purposes of publicly disclosing the information he received.  Tr. 15, 33, 106-108. After he disclosed the information in violation of state law, DOR refused to honor his subsequent requests for information.  Tr. 34.  This litigation ensued.


The tax returns and associated financial information at issue in this case are confidential under both state and federal law.  Mont. Code Ann. § 15-31-511; 26 U.S.C. § 6103.  Senator Elliott does not seek a declaration that either § 15-31-511 or 26 U.S.C. §6103 is unconstitutional.  Instead, he takes the unusual position that this Court should completely re-write § 15-31-511 to his personal liking, ignore 26 U.S.C. § 6103, and order DOR to make public the tax returns and related financial information filed by businesses organized as corporations under Subchapter C of the Internal Revenue Code, having more than a million dollars in Montana sales, and publicly traded.  Complaint ¶ 11.  The unreasonableness of his legal position and advocacy has led the Montana Taxpayers Association (MonTax) to intervene in this litigation.

ARGUMENT

I.
Income Tax Returns Are Not Public Documents Within The Meaning Of Art. II, Sec. 9 of the Montana Constitution.


Senator Elliott argues Article II, Section 9 of the Montana Constitution as the sole basis for his requested judicial re-write of Mont. Code Ann. §15-31-511.  It reads in its entirety as follows:

Right to know.  No person shall be deprived of the right to examine 

documents or to observe the deliberations of all public bodies or agencies of state government and its subdivisions, except in cases in which the demand of individual privacy clearly exceeds the merits of public disclosure.

The word “document” in Art. II, sec. 9 cannot be interpreted literally, without a reasonable and pragmatic context, as it would lead to an absurd result.  “[T]his Court pays particular heed to the caveat that neither statutory nor constitutional construction should lead to absurd results, if reasonable construction will avoid it.”  Powder River County, et al. v. Department of Revenue, 2002 MT 259 ¶ 70, 312 Mont. 198, 220, 60 P. 3d. 357.  The first part of this constitutional provision, and the only part that refers to “documents,” references any document, irrespective of to whom it belongs: “No person shall be deprived of the right to examine documents ...”A literal interpretation of the “documents” provision of Art. II, sec. 9 would result in the absurd holding that every person in the State of Montana has the right to examine the documents of every other person in the State of Montana, subject only to balancing relative rights on a case by case basis.
The context to the word “document” is provided by the next part of the section: “... or to observe the deliberations of all public bodies or agencies of state government and its subdivisions,” (emphasis added).


The Montana Supreme Court has recognized that it must provide reasonable and pragmatic boundaries around the concept of documents relating to the deliberations of a public body:

The documents sought by the Beckys relating to Robert’s denial of membership in the National Honor Society do not fit into any of the categories of public writings or documents described by § 2-6-101, MCA, and thus, are not subject to inspection as provided in § 2-6-102, MCA.  The result would be the same pursuant to § 2-6-401, MCA, which defines “public records” in the context of local governments, including school districts.  The National Honor Society documents are generated by an independent nongovernmental organization for the purpose of determining membership in that organization.  The documents do not record an act or acts of the School District.  They do not contain information regarding school matters or the duties of School District employees. ...






         ...

Accordingly, the documents contain no information which would make them “documents of public bodies,” as set forth in the Montana Constitution.  Although “documents of public bodies” is not defined in the Montana Constitution, it must reasonably be held to mean documents generated or maintained by a public body which are somehow related to the function and duties of that body. (emphasis added)

Becky v. Butte-Silver Bow School District #1, 274 Mont. 131, 138, 906 P. 2d 193, 197 (1995).  The quoted language in the Becky opinion was presaged by an earlier opinion of the Montana Attorney General, 45 Op. Att’y Gen. No. 17 (1993): “‘Documents of public bodies,’ though not defined in the Constitution, must reasonably be taken to mean documents generated or held by a public body or somehow related to the function and duties of the public body.”


This Court’s decision in this case needs to similarly respect the need for reasonable and pragmatic boundaries around the definition of a public document.  The confidential tax returns filed by businesses to comply with Montana’s income tax laws were not prepared by the Defendant DOR.  They are the ministerial application by the taxpayer of a non-discretionary statutory tax code.  Tax returns do not reflect, in any way, the inner workings or deliberations of government contemplated by the delegates of the constitutional convention who crafted Art. II, sec. 9:

The committee intends by this provision [Art. II, Sec.9] that the deliberations and resolution of all public matters must be subject to public scrutiny....I think it has come up time after time that we don’t intend to open up the state income tax records. (emphasis added)

Mont. Const. Convention, Verbatim Transcript at 1670.


Senator Elliott argues at page 13 of his brief that convention delegates were concerned only about individual income tax records, citing page 1672 of the Verbatim Transcript.  That is simply untrue.  Page 1670 of the verbatim transcript, quoted above, was the presentation of Art. II, sec. 9 by Delegate Eck on behalf of the Bill of Rights Subcommittee to the Committee of the Whole.  The reference cited by Senator Elliott in his brief was the position of the press which was opposing Art. II, sec. 9 as presented by the Bill of Rights Subcommittee to the Committee of the Whole.  Delegate Foster was presenting the argument of a Mr. Dan Foley, on behalf of the press, who was contending the provision was too weak:

DELEGATE FOSTER: Mr. Chairman and fellow delegates.  The committee worked long and hard on this particular section, and we invited testimony from members of the news media and we worked with their assistance.  It was only after we completed our section that they suddenly, somewhere, from some place, decided that our section was too weak; and I'd like to quote from the testimony of Mr. Dan Foley in regarding this particular subject.  He says: "I understand that this committee is very concerned about the right of privacy, and well that you should be in the era of credit checks and computer banks, wiretaps and bugging devices, and military spying on those exercising their rights of free speech and assembly.  Governments, even state governments, collect information on all of us, some of which should not be in the public domain.  I would never suggest, for example, that the people's right to know extends to inspection of individual income tax returns."

Mont. Const. Convention, Verbatim Transcript at 1672.  Senator Elliott is arguing that the press’s argument against Art. II sec. 9 defines the scope of the provision after it was adopted.  [Relevant excerpts of the verbatim transcript are attached as App. 1.]


Article II, sec. 9 was intended as a noble provision, one which insured the openness of government deliberations.  Senator Elliott wants to turn it into a black hole, one which consumes the confidential information of any business which has the misfortune of having threshold revenues and sufficient contact with the State of Montana to require the filing of an income tax return.


Senator Elliott argues, at pages 8-9 of his brief, that the Montana Supreme Court, in its decision in Great Falls Tribune et al v. Montana Public Service Commission, 2003 MT 359, 319 Mont. 38, 82 P3d 876, has destroyed the confidential character of all confidential business information touched by the State of Montana unless it can be classified as a trade secret under Mont. Code Ann. §§ 30-14-401 et seq.  The Montana Supreme Court’s decision did not cut as broad and destructive a swath as Senator Elliott now contends:

“While non-human entities do not enjoy privacy rights under the right of privacy provision of the Montana Constitution, nothing in Article II, Section 9 requires disclosure of trade secrets and other confidential proprietary information where the data is protected from disclosure elsewhere in the federal or state constitutions or by statute.”  (Emphasis added)

2003 MT 359 at ¶ 38, 319 Mont. 38, 50.  The confidential tax records at issue in this case are precisely the kind of documents encompassed by the Montana Supreme Court's holding.  They are confidential under both state and federal statute, irrespective of whether the financial information they contain can be classified as a trade secret.

II.
The Court Cannot Judicially Re-Write Mont. Code Ann. §15-31-511 As Requested By Senator Elliott Without Violating The Equal Protection Provisions Of Both The Montana And United States Constitutions.


Senator Elliott requests the Court to rule that DOR is obligated to disclose information from the tax returns of corporations organized under Subchapter C of the Internal Revenue Code, having more than a million dollars in Montana sales, and publicly traded.  Complaint ¶ 11.  He argues that he has “narrowed” his request in order to “reduce the burden” on DOR and to avoid the need for the Court to reach the issue of privately held corporations.  Opening Brief at 19-21.


His request directly contravenes Mont. Code Ann. § 15-31-511(1)(a), which protects the confidentiality of “the amount of income or any particulars set forth or disclosed in any [corporate] tax return[.]”  It cannot be questioned that “the role of courts in applying a statute has always been to ‘ascertain and declare what is in terms or in substance contained therein, not to insert what has been omitted or to omit what has been inserted.’”  McCormick v. Brevig, 2004 MT 170, ¶ 40, 322 Mont. 112, ¶ 40,96 P.3d 697, ¶ 40 (citations omitted); Mont. Code. Ann. § 1-2-101.  Senator Elliott asks to Court to insert into section 15-31-511(1)(a) the language, “except a publicly traded corporation, organized under Subchapter C of the Internal Revenue Code, with more than a million dollars in Montana sales.”  Obviously, no such language exists, and it is not the province of the Court to insert it.  “If the language of the statute is plain, unambiguous, direct and certain, the statute speaks for itself and there is nothing left for the court to construe.’”  Ravalli County v. Erickson, 2004 MT 35, ¶ 12, 320 Mont. 31, 34, 85 P.3d 772.


In reviewing a challenged statute, the Court is required to “adopt a construction of the statute which renders the statute constitutional in preference to one which renders it invalid.”  State v. Heath, 2004 MT 126, ¶ 35, 321 Mont. 280, ¶ 35, 90 P.3d 426, ¶ 35; State v. Helfrich, 277 Mont. 452, 454, 922 P.2d 1159 (1996).  The Court will not adopt a party’s interpretation of a statute that would bring it into conflict with the constitution.  Heath, ¶ 35.  Neither will it redraft the statute to change its meaning or requirements.  Helfrich, 277 Mont. at 456-58.


Acceptance of the Senator Elliott’s argument would apply Mont. Code Ann. § 15-31-511 in a manner which classifies a corporation’s right to maintain the confidentiality of its financial information reported to the Montana Department of Revenue under Mont Code Ann. §§ 15-31-511,  et seq., based upon manner of incorporation, amount of sales or gross receipts, or level of income earned.  Senator Elliott is not simply, as he claims, asking for the information in which he is interested, but is requesting the Court to re-write the statute to insert several classifications of his own personal choosing.  If a distinction is to be drawn between publicly traded and privately held corporations, that is a legislative function, not one for the Court.  The same holds true for his suggested classifications based upon manner of incorporation or amount of sales.  Under Senator Elliott’s unusual personal view, publicly held corporations would not be entitled to the confidentiality of their tax returns, but privately held corporations would be, regardless of the amount of income earned.  Such classifications would not only lack any rational basis, they would run directly contrary to the clear legislative intent expressed in the statute.


Senator Elliott’s proposed construction of the statute also contravenes the Equal Protection Clauses contained in Mont. Const. Art. II, sec. 4 and the Fourteenth Amendment of the United States Constitution.  A tax statute satisfies equal protection analysis if “(1) the tax classification is reasonable, not arbitrary; and (2) the statute applies equally to all who fall within the same classification.”  GBN, Inc. v. Mont. Dep’t of Revenue, 249 Mont. 261, 266, 815 P.2d 595, 597 (1991) (citing Lehnhausen v. Lakeshore Auto Parts Co., 410 U.S. 356, 360-64 (1973)).  The Equal Protection Clause will be satisfied if “the legislative facts on which the classification is apparently based rationally may have been considered to be true by the governmental decisionmaker, . . . and the relationship of the classification to its goal is not so attenuated as to render the distinction arbitrary or irrational[.]  Nordlinger v. Hahn, 505 U.S. 1, 11 (1992) (citations omitted.)  A classification is permissible if it has a reasonable relation to some permitted end of governmental action. Powder River, at ¶ 79.  There is nothing before the Court to even suggest that, insofar as the tax return information at issue is concerned, corporations organized under Subchapter C of the Internal Revenue Code are not similarly situated to those organized under Subchapter S; or that those with more than a million dollars in Montana sales are not similarly situated to those with less than a million dollars in Montana sales.  Senator Elliott builds his entire case in this litigation upon his personal belief that the Montana Supreme Court has stripped non-human entities of their right to protect their confidential information except that which can classified as a trade secret.  If his belief is true, he has no rational basis, in fact or logic, for distinguishing between types of non-human entities.

III.
26 U.S.C. §6103 Bars The State Of Montana From Publicly Releasing Its Confidential  Income Tax Information.


The State of Montana has chosen to establish a state income tax scheme which operates in tandem with the federal income tax.  “The term “gross income” means all income recognized in determining the corporation’s gross income for federal tax purposes....”  Mont. Code Ann. § 15-31-113(1).  In Montana, a corporation must file its federal income tax return as part of its state income tax return.  Montax Ex. 2.  As explained by Montax’s expert witness, Ms. Utterback, for a corporation doing business in Montana, the entries on almost every line of the Montana Form CLT-4 are simply lifted from the attached federal income tax return.  Tr. 86-88.  Even for a multi-state corporation, the majority of the entries on the Montana Form CLT-4 are taken directly from the attached federal return.  Tr.  90-92.


Federal law, specifically 26 U.S.C. § 6103(a)(2), expressly prohibits a State of Montana employee from publicly disclosing federal income tax returns or return information.  The term “return information” is a defined term which includes things as basic as the taxpayer’s identity or the source of the income being taxed.  26 U.S.C. § 6103(b)(2).  When Montana chose to tie its state income tax to the federal income tax, chose to require the attachment and filing of the federal return, and chose to enter into cooperative agreements which allowed it to routinely receive federal tax returns and return information, it subjected itself to the provisions of 26 U.S.C. §6103, which are specifically intended to regulate and restrict access to the information:

New section 6103 of the Internal Revenue Code was enacted primarily to regulate and restrict access to tax returns and return information by the many government bodies and agencies that routinely had access to such information under former section 6103.  Subsection 6103(a) states the general rule that "returns and return information shall be confidential" and shall not be disclosed except as authorized by the section; "return" and "return information" are defined in subsection 6103(b).

Chamberlain v. Kurtz, 589 F.2d. 827, 835-6 (5th Cir, 1979).


Under the Supremacy Clause of the United States Constitution, U.S. Const. art. VI, cl. 2, the constitution and laws of the United States are the supreme law of the land, and all conflicting state provisions are without effect.  Maryland v. Louisiana, 451 U.S. 725, 746 (1981).  Although preemption is not easily favored, “the purpose of Congress ‘is the ultimate touchstone’ in every preemption case.”  Sleath v. Sest Mont Home Health Svc., 2000 MT 381, ¶ 23, 304 Mont. 1, ¶ 23, 16 P.3d 1042, ¶ 23 (quoting   Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996)).  Congressional intent may be found explicitly in the statute’s language or implicitly in its structure and purpose.  Sleath, ¶ 24 (quoting Cipollone v. Liggett Group, Inc., 505 U.S. 504, 516 (1992)).  “The claim that a federal statute controls is essentially an exercise in construing the federal statute.  Once its meaning has been determined, application of the Supremacy Clause poses no novel constitutional problem.”  17A C. Wright, A. Miller, and E. Cooper § 4242 at 34 (2d ed. 1988).


The Montana Supreme Court has recognized three ways in which federal law may preempt state law.  “The first is by express preemption, wherein Congress includes a preemption clause providing that state law will not apply in the area governed by the federal statute.”  Vitullo v. IBEW, Local 206,  2003 MT 219 at ¶ 14, 317 Mont. 142, 146, 75 P. #d. 1250.  Absent a specific state law preemption clause, the court “will not categorically presume that Congress intends” the federal statute to preempt state law.  Reidelbach v. Burlington Northern Railway Co., 2002 MT 289, ¶ 23, 312 Mont. 498, ¶ 23, 60 P.3d 418, ¶ 23.


If there is no express Congressional statement of preemption, the Court considers two different tests under which implied preemption may be found.  The first is “field preemption,” under which the scheme of federal regulation “is so pervasive or comprehensive that it is reasonable to infer that Congress intended to ‘occupy the field’ and leave no room for supplementary state regulation.”  Vitullo, 2003 MT 219 at ¶ 14.  Field preemption may be based on the existence and comprehensiveness of administrative regulations or be contained in the statute’s “structure and purpose.”  Reidelbach, 2002 MT 289 at ¶ 25.  “For the ‘structure and purpose’ of the [federal statute] to imply a Congressional intent to preempt, ‘the Act of Congress [must] touch a field in which the federal interest is so dominant that the federal system will be assumed to preclude enforcement of state laws on the same subject.’”  Reidelbach, 2002 MT 289 at ¶ 25 (quoting Rice v. Santa Fe Elevator Corp., 331 U.S. 218 (1947)).


The final test of preemption is “conflict preemption.”  “Conflict preemption manifests itself as an inability of state law to comply with federal law or where state law stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress.”  Vitullo, 2003 MT 219 at ¶ 14.  Conflict preemption may be found even where there is neither express preemption nor implied “field” preemption.  Id.  Thus, in Vitullo, the court found the plaintiff union member’s wrongful discharge claim preempted by the federal Labor Management Reporting and Disclosure Act because application of the state’s wrongful discharge act would “interfere[] with the longstanding practice of union patronage” contrary to the overall purpose and objective of the federal law and “in direct conflict with the [unions’] democratic process that Congress sought to protect.”  Id., ¶ 27.  Where the state law would frustrate the goals and objectives the federal statute seeks to promote, it is in “direct conflict” with the federal law and is preempted.  Id., ¶ 31.


Clearly, at least conflict preemption applies to the instant case.  The State of Montana has chosen to tie its state income tax regime to the federal income tax regime.  The Montana requirement that a corporation file its federal income tax return as part of its state return can not exist without compliance with 26 U.S.C. § 6103.  A state which requires attachment of the federal return is expressly obligated under federal law to adopt state law provisions which maintain the confidentiality of the return information:

State law requirements.  (A) Safeguards.  Notwithstanding any other provision of this section, no return or return information shall be disclosed after December 31, 1978, to any officer or employee of any State which requires a taxpayer to attach to, or include in, any State tax return a copy of any portion of his Federal return, or information reflected on such Federal return, unless such State adopts provisions of law which protect the confidentiality of the copy of the Federal return (or portion thereof) attached to, or the Federal return information reflected on, such State tax return.

26 U.S.C. 6103(p)(8).  In other words, the provisions of Mont. Code Ann. § 15-31-511 are required as a matter federal law.


Additionally, the State of Montana has entered into cooperative agreements with the federal government which allow it routine access to the federal income tax returns and return information of corporations filing Montana state income tax returns.  Tr. 47-51.  Its access to that information can not exist without compliance with 26 U.S.C. §6103.  Montana cannot do what it has done then disclaim its obligation to comply with the controlling federal law.  Federal law preempts the application of Art. II, sec. 9 which Senator Elliott suggests in this case.

IV.
Senator Elliott Has Failed To Join Indispensable Parties.


Senator Elliott admits that trade secrets are protected against public disclosure under Art. II, sec 9.  Opening Brief at 8-9.  He argues that DOR failed to prove the elements of a trade secret.  The problem with his argument is that DOR probably wouldn’t know whether the financial data submitted to it by a particular business constituted a trade secret.  Such determinations would have to be made on a taxpayer by taxpayer basis, and would depend upon the nature of the taxpayer’s business and the nature of the information provided by it to DOR in the course of DOR’s administration of the state tax laws. For example, under certain market conditions, it is possible that a taxpayer’s level of Montana sales might reveal to its competitors the success (or lack thereof) of its business strategy.  Although Senator Elliott may choose to debate an individual business taxpayer’s claim of a trade secret, he hasn’t given any of the taxpayers whose information he seeks an opportunity to do so.


Rule 12(b)(7) M. R. Civ. Pro. provides that a party may move for dismissal of a complaint for failure to join an indispensable party under Rule 19 M.R. Civ. Pro.  Rule 19(a) states as follows:

A person who is subject to service of process shall be joined as a party in the action if (1) in the person's absence complete relief cannot be accorded among those already parties, or (2) the person claims an interest relating to the subject of the action and is so situated that the disposition of the action in the person's absence may (i) as a practical matter impair or impede the person's ability to protect that interest...

Montana’s Rules 12(b)(7) and19(a) are similar to the same rules under the Federal Rules of Civil Procedure.

When faced with a motion under Rule 12(b)(7), the court will decide whether the absent person should be joined as a party.  If it decides in the affirmative, the court will order the absentee brought into the action.

Wright and Miller, Federal Practice and Procedure, Civil 2d  § 1359.  The Court is not in a position to declare the confidential financial information submitted to DOR in a federal or state income tax return is not a trade secret without giving the affected taxpayers an opportunity to contest the determination.

CONCLUSION

The confidential income tax returns filed by businesses in the state of Montana are not public documents subject to public scrutiny under Art. II, sec. 9 of the Montana Constitution.  The returns, and the financial information in them, are confidential under both state and federal law.  Regardless of how Montana may choose to interpret Montana law, it must abide by federal law, specifically the provisions of 26 U. S. C. § 6103.


The Court does not have the power to judicially re-write Mont. Code Ann. § 15-31-511, as demanded by Senator Elliott.  Nor can it impose the classification scheme he personally wishes to impose on non-human entities filing tax returns or tax reporting information with DOR.


This Court is not in a position to adjudicate whether the tax returns filed by business taxpayers in Montana contain trade secrets without the taxpayers whose records Senator Elliott has targeted being joined in the lawsuit and provided an opportunity to defend against his claims.



Respectfully submitted this 24th day of January 2005.
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