
BEFORE THE STATE TAX APPEAL BOARD

OF THE STATE OF MONTANA



OMIMEX CANADA, LTD.,	  	        ) 	DOCKET NO.:  CT-2006-6
		 	     	        )	            
Appellant,	      	  	        )           
      	        )    		ORDER 
    v.		        )                        	                                                                                              
						        )
THE DEPARTMENT OF REVENUE       ) 
OF THE STATE OF MONTANA,	        )	       
                             	 	                             )
Respondent.		 	        )

_________________________________________________
History
In 2004, Omimex filed a challenge to the Department of Revenue’s classification of its Montana property as class 9 property.  The matter was appealed, and the Supreme Court ruled that Omimex’s Montana property was properly classified as class 8 property.  
Omimex  also filed a timely valuation challenge with this Board for tax year 2006.  Omimex now argues that the Department of Revenue (Department) cannot centrally assess class 8 property and must locally assess Omimex’s property for valuation purposes.  
Central assessment generally results in a higher valuation because the valuation includes all properties of a corporation, and allocates a portion of that value to Montana.  Central assessment is premised upon the principle that the whole is greater than the sum of the parts and a portion of the whole value should be allocated to each jurisdiction for taxation.  On the other hand, local assessment of property simply looks to the value of each piece of real property located in a particular Montana county.
Before determining whether the Department has properly valued Omimex’s property for tax year 2006, we must address the following questions:
1. Is it legally permissible for the Department of Revenue to centrally assess certain class 8 property?
2. If so, what legal standards and analysis should the Board apply to determine whether Omimex may properly be subject to central assessment as Class 8 property?
May Class 8 Property Be Centrally Assessed by the Department?
In determining whether class 8 property may be centrally assessed by the Department of Revenue, we look to the existing statutory language and relevant court cases.
Section 15-23-101, MCA, states in part, the Department “shall centrally assess each year…(2) property owned by a corporation…operating a single and continuous property operated in more than one county or more than one state, including…natural gas or oil pipelines.”  If the property satisfies the criteria for central assessment under § 15-23-101, then by law, the property shall be centrally assessed for valuation purposes.  
Prior to the 2004 Omimex Supreme Court ruling, the Department of Revenue locally assessed all class 8 property.  After the Supreme Court ruling, the Department of Revenue centrally assessed Omimex’s class 8 property.  There is no specific statutory prohibition against centrally assessing class 8 property, and the Department argues that it may legally do so when the class 8 property fits the definition of centrally assessed property as set forth in § 15-21-101, MCA.  Omimex contends that the Department may not centrally assess Class 8 property for a variety of reasons.
In the 2004 Omimex case, the Montana Supreme Court directly stated that “Omimex’s properties, regardless of whether they are centrally or locally assessed, should be classified as § 15-6-138(1)(c) or (n), MCA, class eight property subject to a 3% tax rate.” PP 26. The Court however, did not indicate whether central assessment of class 8 property was legally permissible or impermissible.  In discussing whether the property should be locally assessed or centrally assessed, the Court noted that “where the property is assessed does not make any difference for its classification. “ PP27.  
 The Court’s understanding of the statute is fundamentally different from the interpretation previously implemented by the Department of Revenue.  The Court, however, clearly stated that whether the property was centrally assessed or locally assessed was not the critical determinant for deciding the property’s classification.
Whether the court intentionally created a new type of centrally assessed property (class 8 centrally assessed property) is irrelevant.  The Court has clearly directed that classification does not affect valuation of property, including the determination of central assessment.  The process of classification is separate from the assessment of the property or the determination of assessed value.  See, e.g. Pacific Power and Light Company v. Department of Revenue, 249 Mont. 33, 36,  813 P.2d 433, 435; Butte Electric Ry. Co. v. Mcintyre (1924), 71 Mont. 21, 227 P.61.
	Omimex argues that the Department is constitutionally prohibited from centrally assessing class 8 property.  Omimex contends that using a unit methodology for centrally assessed properties, while using a cost methodology for locally assessed properties, violates the Constitutional requirement for equalization, and cites to Department of Revenue v. State Tax Appeal Board (1980), 188 Mont. 244, 613 P.2d 691.  We disagree with their argument and analysis of that case.  In Department of Revenue v. State Tax Appeal Board, the relevant part of the case prohibited the use of different cost data for appraising different types of property (commercial and residential) within the same class.  See 247-248. The use of different cost data for residential versus commercial property actually produced different valuation for the same bricks, mortar and nails within the cost approach.  Using differing data for valuation is not analogous to using different methods to determine property’s market value.  See Albright v. Montana Department of Revenue (1997), 281 Mont. 196, 933 P.2d 815.   The Department may use different methods of assessment within a property class[footnoteRef:1], and properties may be valued by the market, cost, income or a blend of methodologies.   [1:  Further, there is no argument that centrally assessed property and non-centrally assessed property may not be in the same class.  The Legislature has already expressly directed that certain centrally assessed properties and locally assessed properties be placed into the same class.  For example, the Department is directed to classify both centrally assessed and non-centrally assessed property in classes 5, 13, and 14.  See §§ 15-6-135; 156; 157, MCA.
] 

Omimex also argues that the Department is prevented from centrally assessing class 8 property due to its long-standing practice of locally assessing class 8 property.  The directive from the Supreme Court fundamentally changed the landscape of central assessment statutory interpretation.  An action by the highest court in Montana supersedes any prior policy or action by the Department.  
In harmonizing the Court’s directives with existing statutes, we hold that class 8 property may be centrally assessed.  
What Legal Standards Apply in Determining Whether Omimex Property May be Centrally Assessed as Class 8?

To determine whether the Department set a proper market value for Omimex’s Class 8 property, we will look to whether the property is properly centrally assessed by examining the requirements set forth in § 15-23-101, MCA.  We will also examine whether the Department of Revenue properly determined that Omimex met the requirements in § 15-23-101, MCA.
DATED this _______ day of October, 2009.
BY ORDER OF THE 
STATE TAX APPEAL BOARD
 ( S E A L )				__________________________________
KAREN E. POWELL, Chairwoman

							
SUE BARTLETT, Member

__________________________________
DOUGLAS A. KAERCHER, Member




Notice:  You are entitled to judicial review of this Order in accordance with § 15-2- 303, MCA.  Judicial review may be obtained by filing a petition in district court within 60 days following the service of this Order.
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