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The Montana Department of Revenue (“Department” or “MDOR”) submitted a Pre-Hearing Memorandum to the Court, and for brevity hereby incorporates the arguments made therein for the Court’s consideration.  At the outset of this case, it was unclear in what capacity Senator Elliott was bringing this action.  Since the November hearing, Senator Elliott has made clear that he has brought this action in his capacity as a Senator and member of the Montana Legislature, not in his individual capacity.  Consequently, the Department herewith submits additional argument, identified as arguments I and II, addressing the issue of whether Senator Elliott may seek relief from the Court.  The remainder of this brief will address issues raised in Petitioner’s opening brief.


Because this action was brought by Legislator Jim Elliott, not Citizen Jim Elliott, this Court lacks subject matter jurisdiction and Legislator Elliott does not have standing to bring suit against the Department regarding this issue.  Even if this action were brought by Citizen Elliott, state law prohibits the disclosure of corporate tax information.  That state law furthers important public policies, i.e. the administration of a self-reporting tax system and “the interests of the government in full disclosure of all the taxpayer’s income which thereby maximizes revenue.”  Federal Savings and Loan v. Krueger, 55 F.R.D. 512, 514 (N.D.Ill. 1972).  This interest is recognized by Montana, the Federal government, and every state in the country.  

I. THE COURT LACKS SUBJECT MATTER JURISDICTION.

As the Petitioner in this case, Senator Jim Elliott controls how the issues herein are framed.  “Petitioner Jim Elliott is a member of the Montana Senate and the incoming chair of the Senate Taxation Committee.  He brings this action to gain access to public records related to the corporate license tax so he can more effectively formulate tax policy for the State.”  Petitioner’s Brief, p. 1.  “Senator Elliott is entitled to enlist the assistance of state employees at both the Legislature and MDOR in obtaining information he needs in the course of his official duties.”  Petitioner’s Brief, p. 21.
At the hearing in this matter, Senator Elliott testified that, as a Senator, he gathers, “information because I believe that a responsible legislator needs to be informed so as to make responsible and accurate decisions on the part of the public.”  Transcript, p. 10.  Senator Elliott went on to agree that, “in connection with [his] duties as a legislator, [he had] occasion to inquire of either the Department of Revenue or the legislative fiscal analyst about information related to corporate tax payments in Montana.”  Transcript , p. 12.  His purpose in seeking this information was, “as a member of the legislature, it’s incumbent on me to try to find out why,”  corporate tax receipts have fallen dramatically.  Transcript, p. 13.  Senator Elliott further agreed that he requested corporate tax information from the Department to, “get the information that [he] thought [he] needed in order to make decisions about tax policy in Montana.”  Transcript, p. 16.  He requested corporate tax information from the Department, “in my capacity as senator and as chair of the Legislative Audit Committee.”  Transcript, p. 21.  The information Senator Elliott sought from the Department through the Legislative Analyst is the same information that Senator Elliott is requesting that the Court order be released to him.  Senator Elliott even goes so far as to argue on behalf of the Legislative Auditor that MDOR has a duty to provide the Legislative Auditor with access to corporate tax returns.  Petitioner’s Brief, p. 22.  It is clear from Senator Elliott’s testimony and argument that this action was brought on behalf of Senator Elliott for purposes wholly related to his status as a Senator, i.e. the formulation of tax policy.  This action was not brought on behalf of Jim Elliott, Montana citizen.


“The power of the government of this state is divided into three distinct branches – legislative, executive, and judicial.  No person or persons charged with the exercise of power properly belonging to one branch shall exercise any power properly belonging to either of the others, except as in this constitution expressly directed or permitted”  Article III, § 1, Montana Constitution.  Senator Elliott is a member of the legislative branch of state government.


In 1993, the Montana Legislature passed a comprehensive statute governing the disclosure of corporation license tax information.  § 15-31-511, MCA.  Senator Elliott was a supporter of this legislation.  Transcript, p. 34.  The statute that was enacted by the 1993 Legislature provided that corporation license tax information was confidential, with limited exceptions.  Conspicuously absent was an exception allowing members of the Legislature access to this information.  In passing § 15-31-511, MCA, the Legislature made a conscious decision restricting its membership from considering individual corporate tax return information when making public policy decisions concerning the taxation of corporations.  The Legislature, as an independent branch of government, is entitled to decide what information it utilizes in its decision-making process.


Although Senator Elliott previously supported restricting individual Legislator’s access to corporate tax information, he apparently has changed his mind.  Senator Elliott now asks this Court to dictate what information the Legislature considers in its deliberative process.  That decision is the Legislature’s decision, not a decision properly before the Judiciary.  Senator Elliott’s position is tantamount to the Legislature enacting a statute requiring the courts to issue decisions within a set time period.  Such a law would violate the separation of powers clause.


In Coate v. Omholt, 203 Mont. 488 (1983), the Supreme Court addressed whether § 3-5-212, MCA, (1981), violated the separation of powers clause.  That statute required a district court to issue a decision within 90 days following submission of a case to the court.  The “essential question” was whether the legislature, in enacting time limits for judicial decisions, had exercised a power belonging to the judicial branch of government.  The court concluded, based on the separation of powers clause, “that the question of when cases shall be decided and the manner in which they shall be decided, is a matter solely for the judicial branch of government.”  Id. At 492 [emphasis added].  “Any statute which moves so far into this realm of judicial affairs as to dictate to a judge how he shall judge or how he shall comport himself in judging or which seeks to surround the act of judging with hampering conditions clearly offends the constitutional scheme of the separation of powers and will be held invalid.”  Id. at 493;  [quoting Legislative Control Over Judicial Rule-Making:  A Problem in Constitutional Revision, (1958), 107 U.Pa.L.Rev. 1, 31,32].


The Court compared the Legislature’s attempt to impose time limits on judicial decision-making to attempts by the judiciary to interfere with the operations of the legislature,


The totality of the effect of [3-5-212, MCA] is to interfere with the internal operations of the judiciary in the same manner as if the judiciary would impose limitations on the legislature as to its internal operations, such as the number of committees, the time within which a committee must act, the time each legislator must attend the sessions, limiting the time of discussion, limiting the time one bill must pass from one house to the other and the like.  All of these legislative functions are internal with the legislature and the constitution authorizing the legislature to govern its affairs without interference from the other constitutional branches of government.  Id. at 498.

 
One could add to the list of internal, legislative prerogatives the decision as to what resources the Legislature utilizes in performing its core constitutional duty of formulating tax policy for the State of Montana.  As noted by the Coate Court, “There may be delays by courts in the disposition of cases, but the remedy is within the judicial branch of government, not the legislative, or perhaps at the polls when a delinquent judge comes up for reelection.”  Id. at 495.  Likewise, the remedy in the instant case rests within the legislative branch, not the judiciary.  


If the Legislature determines that it’s formulation of tax policy would be served by reviewing specific Montana corporation license tax data of specific corporations, the Legislature could simply enact a law providing for such disclosure.  The Legislature has not seen fit to do so.  If Senator Elliott believes that such information is essential to formulating tax policy, Senator Elliott himself can sponsor legislation to make that information available to himself and other legislators.  

Senator Elliott has disregarded the legislative process established in the Montana Constitution for gaining access to this information, and has instead stepped outside the Constitution and asked this Court to intrude on the powers granted the Legislature.  This Court should not exceed its constitutional bounds.  The Court should refer Senator Elliott to the Legislature to resolve his concerns.    

II. SENATOR ELLIOTT DOES NOT HAVE STANDING TO RAISE A CHALLENGE PURSUANT TO ARTICLE II, SECTION 9.

The “right to know,” under which Senator Elliott has brought this action, is contained in Article II, Section 9 of the Montana Constitution.  Article II contains the declaration of rights in the Constitution.  Article II’s provisions protect the people of Montana from the power of state government.  They do not protect the government from itself.  

Additionally, the language of Article II, Section 9 is not capable of being interpreted as applying to the Legislature.  Inclusion of the Legislature in the constitutional guarantees would require the language of Section 9 to be read as, “No public body shall be deprived of the right to examine documents . . . of all public bodies or agencies of state government . . .”  Such an interpretation would be nonsensical.

Senator Elliott, as a member of the legislative branch of state government, lacks standing to enforce Article II, section 9, of the Montana Constitution.

III. THE INFORMATION SOUGHT BY SENATOR ELLIOTT IS PROTECTED BY THE FEDERAL RIGHT OF PRIVACY.

While the Department concedes that corporations do not have an individual right of privacy protected by Article II, section 9 of the Montana Constitution, corporations nonetheless do have privacy interests protected by the Federal Constitution.  See e.g. U.S. v. Morton Salt Co., 338 U.S. 632, 652 (1950);  Consolidated Edison v. Pataki, 292 F.3d 338, 347 (2nd Cir. 2002).  Privacy rights of corporations concededly are not co-extensive with the privacy rights of individuals.  Cases analyzing the privacy rights of corporations have primarily involved demands by state or federal regulatory agencies for information from corporations.  Those cases have limited corporations’ right of privacy based upon the need for the state or federal government to regulate their activities.  To the extent that Citizen Elliott seeks access to corporate tax information, there is no overriding public interest that exceeds the corporations’ right to privacy. 

Petitioner cites two Supreme Court cases, both nearly a century old, for the proposition that corporations do not have a privacy interest in their tax information.  Both of those cases concerned the protections of the Fourth Amendment, not the right of privacy.  Indeed, it was not until the last half of the twentieth century that the Supreme Court articulated that a right of privacy existed in the United States Constitution.  See e.g. Griswold v. Connecticut, 381 U.S. 479 (1965);  Roe v. Wade, 410 U.S. 113 (1973).  

More recently, federal courts have recognized a right of privacy in tax information.  In Hrubec v. National R.R. Passenger Corp., 829 F.Supp. 1502 (N.D. Ill. 1993), taxpayers brought an action seeking to recover damages for the unauthorized disclosure of income tax information pursuant to 26 U.S.C. § 7431(a)(2) and under the tort of invasion of privacy.  While not explicitly citing the right of privacy in the United States Constitution, the Court did recognize a right of privacy existed in income tax information.  

The legislative history of § 6103 [the I.R.S. confidentiality statute] indicates that Congress intended to protect taxpayers’ right to privacy.  One of Congress’ concerns at the time of passage was that the level of disclosure between agencies, as it stood in 1976, breached taxpayers’ reasonable expectations of privacy.  S.Rep. No. 938, 94th Cong., 2d Sess. 19, 317 (1976), U.S. Code Cong. & Admin. News 1976, p.2897.  Available case law corroborates this interpretation of Congressional intent.”  Hrubeck, at 1504.  

The Court concluded that, “In passing §§ 6103 and 7431, Congress intended to protect the confidentiality of tax returns and to encourage taxpayers to file candidly.  Inherent in the statute is a taxpayer’s right to privacy in his filings.”  Id. at 1506.  Thus, recent federal case law post-Griswold recognizes there are privacy interests in tax return information.

IV. THE PETITIONER HAS FAILED TO JOIN INDISPENSABLE PARTIES.
Senator Elliott has made much ado about the lack of evidence concerning whether the requested information is a trade secret subject to protection from disclosure.  As the Intervener correctly points out, the Department is not in any position to assert what corporate information is or is not a trade secret.  Only the corporations themselves can identify what is or is not a trade secret.  Because they were not made party to this action, the Court may not grant the relief requested by Petitioner.  The Intervener has adequately addressed this issue in its brief, and the Department concurs with Intervener on this issue.

V. THE STATE’S POLICE POWERS OUTWEIGH THE RIGHT TO KNOW.
Contrary to Senator Elliott’s assertion, the Montana Supreme Court’s right to know jurisprudence does not rely entirely upon the right of privacy.  The Court has balanced the right to know against other competing interests, including the right to a fair trial, Smith ex rel. District Court, 201 Mont 376, 654 P.2d 982 (1982);  and has recognized the need to balance the right to know against property interests protected by the due process and equal protection clauses.  Great Falls Tribune v. Montana Public Service Commission, 319 Mont. 38, 82 P.3d 876 (2003).  The point being, the right to know is not limited solely by the right of privacy.  The right to know, like all other rights in Article II of the Montana Constitution, is subject to being balanced with other competing interests.  One of those interests is the state’s police powers.

Senator Elliott correctly points out that infringement of a fundamental right must be examined under the strict scrutiny test, and that the statute at issue must be narrowly tailored to serve a compelling state interest.  Senator Elliott concedes that “preservation of the State’s taxing power is a compelling interest.”  Petitioner’s Brief, p. 11.  Indeed, the ability to raise revenue for the public good is the most fundamental necessity of any sovereign government.  The Framers of the Montana Constitution recognized this fact in Article VIII, § 2, declaring that, “The power to tax shall never be surrendered, suspended, or contracted away.”  

The Petitioner, who bears the burden of proving § 15-31-511, MCA, unconstitutional,  has presented no evidence concerning the impact of releasing confidential tax information on the State’s taxing authority.  The only evidence in this regard was that presented by the Department.  

Acting Director Don Hoffman testified that 1) the Department has exchange of information agreements with the IRS, other states, the Federation of Tax Administrators and the Multistate Tax Commission, Transcript, pp. 47 – 56;  2) the exchange of information agreements are important for the administration of the Montana corporation license tax, Transcript, p. 56;  3) Montana does not have the ability to audit information which is provided to the IRS and which forms the basis for the Montana corporation license tax, Transcript. P. 56-7;  4)  Montana relies on the IRS to audit corporations above line 28 of the Federal return, Transcript, p. 57;  5) that all of the exchange agreements between Montana and other entities contain a confidentiality provision, Transcript, p. 56;  6) that without the confidentiality provisions of 15-31-511, MCA, the Department would no longer receive information from the IRS and other entities, Transcript, p. 57, 63;  and 7) that the ability of the Department of Revenue to administer the Montana corporation license tax would become very difficult without information from the IRS and other sources.  Transcript, p. 57.
Dan Bucks, the Executive Director of the Multitstate Tax Commission (MTC)  concurred with Director Hoffman.  Mr. Bucks testified that 1) the willingness of the MTC and other states to exchange information with Montana was premised upon the confidentiality provisions in the exchange agreements, Transcript, p. 74;  and that if Montana corporate tax information was made public, MTC would not be able to supply information to Montana that originated in other states or that MTC generated in common with other states.  Transcript, p. 75.  

In contrast to the testimony of Director Hoffman and Mr. Bucks, there is not a scintilla of evidence in the record that release of corporate tax information would not have a detrimental effect on the collection and administration of tax revenues.  There is a compelling state interest in raising revenue, and in furtherance of that interest, it is imperative that the Department share information with the IRS and other entities.

In order for the Department to receive information from the Internal Revenue Service, the Department must comply with the provisions of 26 U.S.C.A. § 1603.  Subsection (d) provides that disclosure of Federal return information may only be made to, 

. . .any State agency, body, or commission, or its legal representative, which is charged under the laws of such State with responsibility for the administration of State tax laws for the purpose of, and only to the extent necessary in, the administration of such laws. . . Such inspection shall be permitted, or such disclosure made . . .only to the representatives of such agency, body, or commission designated . . .as the individuals who are to inspect or to receive the returns or return information on behalf of such agency, body, or commission.


Subsection (p)(8) of § 1603 prohibits the exchange of information with a state unless the state, “adopts provisions of law which protect the confidentiality of . . . the Federal return information reflected on, such State tax return.”  As testified by Cynthia Utterback, much of the information requested by Senator Elliott is “Federal return information reflected on,” the Montana corporation license tax return.  See Transcript, p. 87- 92.  Section 15-31-511, MCA, codifies the requirements of § 1603(p)(8) to enable the State of Montana to obtain the information which is necessary for the compelling state interest in raising tax revenue.  The Court should determine that § 15-31-511, MCA, is a valid use of the police power of the State of Montana that outweighs a private citizen’s right to know.

VI. SENATOR ELLIOTT MAY NOT ASSERT ARGUMENTS ON BEHALF OF THE LEGISLATIVE AUDITOR.
Senator Elliott requests that the Court order the MDOR to provide the Legislative Auditor with the information he seeks pursuant to § 15-31-511, MCA.  Senator Elliott has asserted no authority under which he, as a single Legislator, can seek judicial relief on behalf of the Legislative Auditor.  The Legislative Auditor is responsible solely to the legislature, not individual legislators.  § 5-13-303, MCA;  State ex. Rel Judge v. Legislative Finance Committee, 164 Mont 470, 543 P.2d 1317 (Mont. 1975).

CONCLUSION

Before concluding, several issues raised by Senator Elliott deserve comment.  The first is Senator Elliott’s assertion that the Framer’s only intended individual tax returns to be confidential.  While Delegate Foster used the term “individual,” his discussion was in the context of quoting a media representative.  Thus, the comment is not attributable to the Framers themselves.  In contrast, Delegate Eck, the sponsor of Section 9, testified that the drafters, “don’t intend to open up the state income tax records.”


Second, Senator Elliott readily admits that he has carefully crafted his request so that the Court is not forced to confront the issue of disclosure of corporate tax information of privately held corporations.  The Court should be cognizant of the fact that the Framers specifically did not differentiate between closely held corporations and publicly traded corporations.  At the Constitutional Convention, following Delegate Campbell’s discussion that the right of privacy applied only to individuals, Delegate Babcock asked, “Would this preclude a corporation made up of family members?”  Delegate Campbell responded that, “it is intended to protect the individual as we have described it.  We do not feel that a corporation is an individual.  It can be considered a person, but not an individual.  We don’t think that this would apply in that area.”  Although Senator Elliott has carefully crafted his request to exclude closely held corporations, the Court must be cognizant of the fact that its decision may impact closely held corporations such as family farms, main street hardware stores, and other small businesses.  Should this Court conclude that § 15-31-511, MCA, is unconstitutional on its face, then the tax records of every small business in Montana are open to the prying eyes of neighbors, competitors, and the public at large.


Third, Senator Elliott implies that the prior confidentiality statute which authorized disclosure of tax information only upon order of the governor was a full disclosure statute.  There is no evidence in the record that the governor ever issued a disclosure order.


In summary, Legislator Elliott asks this Court to intercede in a Legislative decision concerning what information its members may consider in formulating tax policy.  That Legislative decision rests solely with the Legislature itself, not the judiciary.  If Senator Elliott is unhappy with the Legislative prerogative, Senator Elliott as a member of the Legislature should seek to change that decision.  Further, Legislator Elliott does not have standing, as a member of state government, to invoke Article II, Section 9.  That constitutional provision protects individual citizens from the government.  It does not protect the government, of which he is a member, from itself.


Even if this action were prosecuted on behalf of Citizen Elliott, which it is not, the information sought by Senator Elliott should not be ordered disclosed.  The State has a compelling interest in raising revenue, and disclosure of corporate tax information will seriously impair that interest.  The right to know is not absolute, and cannot supercede the fundamental sovereign power of the State of Montana to levy taxes, a power explicitly stated in the Montana Constitution.  The only evidence before the Court, the testimony of Director Hoffman and Mr. Bucks, is that release of corporate tax information will seriously impair the State’s taxing authority.  Senator Elliott has offered no evidence to the contrary.


WHEREFORE, the Department of Revenue requests that the Court deny Senator Elliott’s request for confidential corporate tax information.


DATED this _____ day of January, 2005.
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�  On a similar note, the Department would bring to the Court’s attention that the exchange of information agreement with the Internal Revenue Service (IRS) and with other states requires notice to IRS and the States prior to release of tax return information.  Consequently, any order by the Court releasing information would have to be stayed pending notice to any agencies providing information to the Department of Revenue.
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