SB539 -Revise property tax appeal and create property tax protest reserve fund 

Just when you thought you had seen everything, out pops yet another proposal by the DOR that will certainly make the top 10.  The bill is a blatant attempt by the director to “buy off” local governments for taxes under protest.  The new “property tax protest risk management account” would apply to taxes protested by companies centrally assessed and a new category of industrial property that qualifies for “special assessment.”  The bill creates the incentive for the department to use taxpayer dollars to artificially increase property values of businesses in Montana and force compliant taxpayers through a lengthy appeals process.  Is this any way to do business in Montana?  We certainly hope not!

In short the bill:

1. creates a property tax protest risk management program; establishes a property tax protest risk management account; (Sections 1-6) 
Besides creating more appeals, we believe this creates an artificial budget for local governments that will be difficult to untangle under the requirements of the mill levy cap in 15-10-420 when the appeal is in favor of the taxpayer.

2. requires the department of revenue to provide the identity and owners of certain industrial property to county treasurers; provides definitions of industrial property (Sections 7, 13, and 14) 
The new definitions of industrial property are troubling as it appears the department is going down the path of using the unit approach to value industrial properties.  Once that path has been taken, are we going to see Montana’s entire property tax system turn into just another income tax?

(j) "Industrial improvements" means all improvements of a civil construction nature on the land used to house the industrial process. For purposes of this subsection, all storage facilities are treated as improvements to land.

     (k) "Industrial plant" means a combination of land, land improvements, improvements, and manufacturing machinery and equipment that have been organized into a functioning unit.

     (l) "Industrial property" means property used in the extraction, production, distribution, and changing the form of raw materials or assembling components and parts, packing and warehousing, and shipping of the finished products. The term includes industrial improvements, an industrial plant, and manufacturing machinery and equipment.

Section 14 (4) The department shall identify industrial property, as defined in 15-1-101, under direct or indirect common control, that the department determines has a market value of $10 million or more as specially assessed industrial property. The department's identification of specially assessed industrial property does not affect where or to whom specially assessed industrial property is assessed."
3. requires taxpayers that protest taxes assessed on certain property to submit a qualified written appraisal in support of the property tax protest (Section 9) 
Companies whose values increase dramatically over the past year are not necessarily going to have an appraisal in hand by the time their taxes must be paid under protest.  If recent history is any indication of where the discussions will be by the end of November, the taxpayer most likely will still be at the dispute resolution stage with the department.

4. clarifies that declaratory judgments may not be brought in property tax disputes that involve factual or classification issues until a taxpayer has exhausted administrative remedies (Section 11) 
15-1-406, MCA Declaratory judgment provides an aggrieved taxpayer the opportunity to appeal directly to the district court.  New language seeks to restrict the ability of taxpayers to utilize this venue.  This venue has proven to expedite the length of appeals in many situations.

5. transfers jurisdiction for property tax appeals of certain industrial property from county tax appeal boards to the department of revenue dispute resolution office and provides for appeal to the state tax appeal board (Section 8) 
 (a)  The department's dispute review procedure must be adopted by administrative rule and, except as provided in subsection (1)(b), applies to all matters administered by the department and to all issues arising from the administration of the department, except including the assessment of centrally assessed property pursuant to Title 15, chapter 23, and to the assessment of specially assessment of industrial property pursuant to 15-8-404(4).
6. prohibits the use of contingency fee appraisals and testimony in property tax appeals eliminating the centrally assessed property tax special revenue fund at a specified time (Sections 8 and 15) 
Section 8 (7) The department may not consider a contingent fee appraisal or any testimony by a witness who is compensated on a contingency fee basis in resolving disputes under the uniform dispute review procedure.

  (8) As used in this section:

     (a) "contingent fee appraisal" means any appraisal, opinion of value, or other assignment for which any part of the compensation for the appraisal is contingent on:

     (i) the reporting of a predetermined result;

     (ii) a direction in assignment results that favors the cause of the client;

     (iii) the amount of a value opinion;

     (iv) the attainment of a stipulated result; or

     (v) the occurrence of a subsequent event directly related to an appraiser's opinions and specific to the assignment's purpose;

     (b)  "other entity" means a business, corporation, and similar enterprise; and

     (c) "person" means an individual."

How does the appeal process work If the department determines the appraisal does not qualify? 

7. provides an immediate effective date (Section 21) 
The bill would apply to this tax year.  It is not clear if the department determines you are a “specially assessed industrial property” that they could utilize a unit valuation on your annually assessed property this year or wait until the 2009 reappraisal.  It is also not clear if the prohibition of contingent fee appraisals would apply to current valuation disputes with the department that have not reached the appeal process.
