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MOTION

Plaintiff moves the Honorable Court for summary judgment since there are no genuine issues of material fact and it is entitled to judgment as a matter of law.

SUPPORTING BRIEF

Plaintiff, Omimex Canada, Ltd. (“Omimex”) respectfully submits this brief in support of its Motion for Summary Judgment.

INTRODUCTION

Having determined that ARM 42.22.102(3) is an invalid administrative rule, the remaining issue to be decided is whether oil and natural gas production assets owned by Omimex are properly taxable as locally assessed property at a rate of 3% of market value or whether, instead, they are properly taxable as centrally assessed property at a rate of 12% of market value.  Defendant, Montana Department of Revenue (the “DOR”), insists that Omimex’s oil and natural gas gathering lines and other auxiliary assets in Montana are subject to central assessment under Mont. Code Ann. § 15-23-101(2), based on the DOR’s far-ranging interpretation of the statutory language therein and ARM 42.22.102(3), the administrative rule recently declared invalid by this Court because it “impermissibly expanded the statute.”  See, Deposition of Gene Walborn dated February 28, 2005 [hereinafter “Walborn Depo.], 53:15 – 55:3; Complaint, ¶ 14; Answer, ¶ 14.  Omimex disputes the DOR’s conclusion because the analysis upon which it is based contradicts the plain language of Montana’s tax statutes, the purpose and legislative intent underlying central assessment and the DOR’s interpretive administrative rule, ARM 42.22.102(1).  Moreover, the undisputed facts show that similar and comparable property held by other taxpayers has received more favorable treatment under §15-23-101(2) than Omimex’s gathering lines and auxiliary property in violation of both the Montana Constitution and the United States Constitution.  See, Affidavit of Charles J. (“Bucky”) Heringer, III dated June 1, 2005 [hereinafter Aff. of Heringer], attached hereto as Exhibit B, ¶7; see also, Walborn Depo., 52:2 – 53:14.  Based upon all of this, Omimex submits this motion for summary judgment requesting that the Court declare that Omimex’s oil and natural gas production property is properly taxable as locally assessed property under Mont. Code Ann. § 15-6-138 and not as centrally assessed property under Mont. Code Ann. § 15-23-101(2).

RELEVANT FACTS

Omimex is a privately owned oil and gas exploration and production, or “E & P,” company.  It owns oil and gas production property in various Montana counties including Blaine, Glacier, Liberty, Phillips, Toole, and Valley Counties.  Its property consists primarily of oil and gas lease and well equipment, gas compressors, and oil and gas gathering pipelines.  In addition, Omimex owns a gas processing plant and field offices in Montana.  Omimex purchased these Montana assets from EnCana Energy Resources, Inc. in 2003.

The property tax assessment forms prepared by the DOR for the year 2004 are attached hereto as Exhibit A and provide a more detailed county-by-county breakdown of Omimex’s Montana property.  In terms of the asset values set forth in those forms, Omimex’s oil and natural gas gathering pipelines comprise less than one-fourth of Omimex’s Montana property.  Though Omimex does own gas gathering lines that cross county boundaries, the majority of its pipelines are located entirely within one county or another and are separate and distinct from Omimex’s assets in other counties.  

Yet, the DOR contends that all of Omimex’s Montana property is nevertheless subject to central assessment because Omimex owns and operates gas gathering assets in more than one county in Montana.  Omimex is convinced, however, that central assessment of its property is improper based upon the plain language of Mont. Code Ann. §§ 15-6-138 and 15-23-101(2) because Omimex’s property is not single, continuous property operated in more than one county or more than one state and because Mont. Code Ann. § 15-6-138 expressly provides that oil and gas production property like that owned by Omimex is to be locally assessed at 3% of its market value.  Omimex also believes that the disparate treatment it has received under Mont. Code Ann. § 15-23-101(2) in comparison with other similarly situated taxpayers violates its rights under the Montana and United States Constitutions.  On these bases, Omimex seeks summary judgment declaring that its property should not be centrally assessed under Montana law.

STANDARD OF REVIEW
Summary judgment is appropriate under Rule 56, Montana Rules of Civil Procedure, where the moving party has demonstrated that there are no issues of material fact and the moving party is entitled to judgment as a matter of law.  Heiat v. Eastern Montana College, 275 Mont. 322, 327, 912 P.2d 787, 791 (1996).  Once the moving party has demonstrated that no genuine issues of material fact exist, the burden shifts to the non-moving party to prove, by more than mere denial and speculation, that a genuine issue does exist.  Mysse v. Martens, 279 Mont. 253, 260, 926 P.2d 765, 770 (1996).  If the court determines there are no genuine issues of material fact, it must then determine whether the moving party is entitled to judgment as a matter of law.  Id.  These determinations are made on the basis of the pleadings and the evidence of record drawing all reasonable inferences in favor of the party opposing summary judgment.  Heiat, 275 Mont. at 327, 791.  

ARGUMENTS

I.
Central Assessment of Omimex’s Oil and Natural Gas Production Assets Was Improper.

As noted above, the primary issue remaining to be decided in this matter is whether Omimex’s oil and natural gas gathering lines and other auxiliary assets should have been centrally assessed under Mont. Code Ann. § 15-23-101(2), or whether, instead, they should have been locally assessed.  Complaint, Prayer ¶ 2.  In Swartz v. Berg, the Montana Supreme Court outlined the rules of construction applicable in determining whether property has been properly assessed under the applicable statutes and regulations:

It is a basic premise of the law of taxation that the foundation for levying and assessing a tax depends upon the existence of a valid legislative act specifically designating the imposition of the tax. Nothing is taxable unless clearly authorized by statute. State ex rel. Tillman v. District Court, 101 Mont. 176, 53 P.2d 107, 103 A.L.R. 376. Any doubt as to the persons or property intended to be included within a particular tax should be resolved in favor of the taxpayer. 51 Am.Jur., Taxation, § 409. A valid assessment is indispensable to the levy of a tax. 51 Am.Jur., Taxation, § 647.

  .  .  .  

In interpreting tax statutes it should always be kept in mind that they are to be strictly construed against the taxing authorities, and in favor of the taxpayer, see 51 Am. Jur., Taxation, § 650.

147 Mont. 178, 181-83, 411 P.2d 736, 738 (1966).  While the DOR has previously asserted that the plain language of Mont. Code Ann. § 15-23-101(2). provides the authority for its central assessment of Omimex’s property, there are inconsistencies between that position and Montana’s other tax statutes and administrative rules, as well as the purpose and legislative intent underlying central assessment in general.  Those inconsistencies, at a minimum, raise serious and substantial doubt as to whether the type of property owned by Omimex was intended to be included in the category of centrally assessed property.  Under Swartz, this doubt must be resolved favor of Omimex.  147 Mont. 178, 182-83, 411 P.2d 736, 738.

The DOR’s interpretation of Mont. Code Ann. § 15-23-101(2), was previously set forth in a Motion for Summary Judgment and Supporting Brief that was served on November 20, 2003, in the case of Pancanadian Energy Resources Inc. vs. State of Montana Department of Revenue, Cause No. DV-02-3223 (Montana Twelfth Judicial District Court, Liberty County) [the “EnCana case”].  DOR’s Motion for Summary Judgment and Supporting Brief in the EnCana case, pp. 3-4.  The EnCana case was a similar action brought by Omimex’s predecessor in interest, EnCana Energy Resources, Inc., challenging the DOR’s decision to centrally assess the subject property in the years prior to Omimex’s acquisition of the property.  In its Motion for Summary Judgment and Supporting Brief in that case, the DOR claimed that, under the plain language of Mont. Code Ann. § 15-23-101(2), if a corporation or person operates property of the types included in the list set forth in that statute and any of that property extends from one county into another, all of that corporation’s or person’s property must be centrally assessed.  DOR’s Motion for Summary Judgment and Supporting Brief in the EnCana case, pp. 3-4.  In other words, the DOR claims that because Omimex owns at least one natural gas gathering line that extends from Liberty County into Toole County, all of Omimex’s assets throughout the State must be centrally assessed even if they are not connected to an inter-county gathering line or in any way dependent upon an inter-county gathering line.  That interpretation of Mont. Code Ann. § 15-23-101(2) distorts and impermissibly expands the statute in a manner that is entirely inconsistent with other indications of the scope of central assessment under Montana law.

(A)
The DOR’s Interpretation of § 15-23-101(2) Is Contrary to the Express Terms of Montana’s Tax Statutes.
We have previously noted in this matter that, under Montana’s property tax system, taxable property is grouped into various “classes” each of which is taxed at a particular tax rate.  Part 1 of Chapter 6, Title 15, Mont. Code Ann., spells out which types of property are included in each of the various classes.  Mont. Code Ann. § 15-6-101(2).  Property that is classified as centrally assessed property is “Class 9 property” and is taxed at 12% of its market value.  Mont. Code Ann. § 15-6-141.  Property that is not specially classified as centrally assessed property or otherwise is “Class 8 property” and is taxed at 3% of its market value.  Mont. Code Ann. § 15-6-138.  

To apply the higher 12% tax rate, the DOR must conclusively show that the taxpayer’s property meets all of the statutory criteria for classification as centrally assessed property.  Swartz, 147 Mont. 178, 182-83, 411 P.2d 736, 738.  The basic statutory standard for determining what types of property are to be centrally assessed appears at Mont. Code Ann. § 15-23-101 which states, in pertinent part, as follows:

15-23-101.  Properties centrally assessed. The department shall centrally assess each year:

.  .  .  

 (2)  property owned by a corporation or other person operating a single and continuous property operated in more than one county or more than one state, including but not limited to telegraph, telephone, microwave, and electric power or transmission lines; natural gas or oil pipelines; canals, ditches, flumes, or like properties .  .  .

Mont. Code Ann. § 15-23-101.  In claiming that this language requires it to centrally assess all property owned by any company that operates natural gas pipelines (or other listed property) in more than one county or more than one state, the DOR completely ignores the “single and continuous” portion of the statute.  Though Omimex does own property, including natural gas gathering pipelines, in multiple Montana counties, that property is not “a single and continuous property operated in more than one county or more than one state.”  Thus, Omimex’s property does not meet all of the statutory criteria for classification as centrally assessed property.

In addition, the DOR’s interpretation of Mont. Code Ann. § 15-23-101(2) ignores the express terms of other Montana tax statutes.  For instance, Mont. Code Ann. § 15-6-138 states that besides being the “catch-all” class for property not otherwise specifically classified, Class 8 also includes “all oil and gas production machinery, fixtures, equipment, including pumping units, oil field storage tanks, water storage tanks, water disposal injection pumps, gas compressor and dehydrator units, communication towers, gas metering shacks, treaters, gas separators, water flood units, gas boosters, and similar equipment .  .  .  . , tools .  .  .  . , and supplies .  .  .”  Mont. Code Ann. § 15-6-138(c).  Omimex’s Montana property consists of oil and gas production property much of which is explicitly listed as Class 8 property under Mont. Code Ann. § 15-6-138(1)(c).  Yet, the DOR has assessed all of Omimex’s Montana property as Class 9 property, based upon its erroneous reading of Mont. Code Ann. § 15-23-101(2).


Moreover, Mont. Code Ann. § 15-8-406 states that “telegraph, telephone, and electric light lines and similar properties situated in one county; and canals, ditches, and flumes situated in one county must be listed and assessed in the county in which the property is located.”  Mont. Code Ann. § 15-8-406.  At the same time, Mont. Code Ann. § 15-23-301 provides that “persons owning or operating a telegraph, telephone, microwave, electric power, or transmission line, natural gas pipeline, oil pipeline, canal, ditch, flume, or other property .  .  . and which constitute a single and continuous property throughout more than one county or state, must each year furnish the department a statement .  .  .” showing the information necessary for the department to centrally assess that property.  Mont. Code Ann. § 15-23-301.  The clear import of these statutes is that pipelines and like property that do not “constitute a single and continuous property throughout more than one county or state” are to be locally assessed.  Likewise, where a company owns a centrally assessed “single and continuous property operated in more than one county or more than one state,” any other property that company owns which is not a physically or functionally integrated component of the centrally assessed property should be locally assessed.  See, Northern Pacific Railway Company v. Brogan, 52 Mont. 461, 158 P. 820 (1916).

The inconsistencies between the DOR’s interpretation of Mont. Code An. § 15-23-101(2) and the express language of the above-quoted statutes, at least, raise doubts as to the property intended to be assessed centrally.  Given the rules of construction set forth by the Montana Supreme Court in Swartz, those doubts must be resolved in the taxpayer’s favor.  For this reason and those discussed below, Omimex requests that this Court grant its motion for summary judgment declaring that central assessment of its property is improper.

(B)
The Purpose and Legislative Intent Underlying Mont. Code Ann. § 15-23-101(2), Is To Capture the True and Added Value of Inter-County Operating Property of the Type Operated by Public Utilities, Not Natural Gas Gathering Systems.

Central assessment of Omimex’s property conflicts not only with the express terms of Montana’s tax statutes, but with the purpose and legislative intent underlying central assessment as well.  As pointed out by the DOR in its earlier Response to Motion for Partial Summary Judgment served in the EnCana case on February 27, 2003:

In construing statutes, the Court’s role is to let the intent of the legislature control, if possible.  Darby Spar, Ltd. v. Department of Revenue (1985), 217 Mont. 376, 378-79, 705 P.2d 111, 113.  Further, the legislature’s intent must be derived by reading the statutes as a whole, not in isolation.  Darby Spar, 705 P.2d at 113.  The purpose of construing a statute in this manner is to avoid absurd results and to give effect to the statute’s purpose.  Christenot v. Department of Commerce (1995), 272 Mont. 396, 401, 901 P.2d 545, 548.

DOR’s Response to Motion for Partial Summary Judgment in the EnCana case, p. 5.  In this case, examination of the purpose and legislative intent underlying Montana’s central assessment laws supports Omimex’s position and uncovers significant doubt about the propriety of the DOR’s decision to centrally assess Omimex’s oil and gas production property.

The DOR has asserted that “the purpose and intent of the Legislature in enacting § 15-23-101, MCA, was to subject certain types of property --those whose true value could not be determined through local assessment -- to central assessment.”  DOR’s Response to Motion for Partial Summary Judgment in the EnCana case, p. 7.  As support for this contention, the DOR turns to what it deems a “benchmark textbook on property valuation” and the following quote taken from that treatise to explain the reasons for central assessment:

The difficulty of distinguishing between the value of a parcel of real property and the value of the entire business located on the premises has proved serious even in the assessment of ordinary forms of real estate.  But it becomes critical with respect to those unique combinations of land and structures used by railroads, other public utilities, and large manufacturing companies.  In the first place, properties of this nature are physically and functionally integrated over wide areas, extending beyond the jurisdiction of a local assessor or even of a state board.  In the second place, the physical plants of many public utilities and of some industrial companies have no value, over and above their salvage value, except as integral parts of the very enterprise by with (sic) they are now exploited.  In effect, they are worth no more and no less than the business is worth . . .

DOR’s Response to Motion for Partial Summary Judgment in the EnCana case, pp. 2-3 (quoting, James C. Bonbright, The Valuation of Property, A Treatise on the Appraisal of Property for Different Legal Purposes 511 (1965)).  

That the DOR appropriately relied on this explanation is evidenced by the language and structure of Mont. Code Ann. § 15-23-101, and other related statutes pertaining to central assessment.  Under those statutes, the DOR is required to centrally assess certain property including inter-county property of railroads and public utilities as well as all airline property.  See, generally, Title 15, Chapter 23, Mont. Code Ann..  Local assessment of such inter-county property is considered inadequate in that local assessment would fail to capture the added value attributable to the size, integration, and interdependence given that the property extends beyond the jurisdiction of the local assessor.  See, Bonbright, 511.  Consequently, those types of property are properly centrally assessed in accordance with the apparent purpose and legislative intent of central assessment.

While Mont. Code Ann. § 15-23-101(2), itself does not expressly limit its application to the property of public utilities, the clear indications are that it was the legislature’s intent in enacting that provision that property like that operated by public utilities is to be centrally assessed.  In other words, it seems that (and DOR asserts via Mr. Bonbright) the legislature intended to centrally assess property that is “physically and functionally integrated over wide areas” and that derives its value from its integration and overall utility as opposed to property whose individual parts derive their true value independently without consideration of the taxpayer’s other property.  The examples listed in § 15-23-101(2) itself provide one indication of that intent in that they all can be considered types of public utility property.  Mont. Code Ann. § 15-23-101(2).  Part 3 of Chapter 23, Title 15, Mont. Code Ann., provides another indication of this intent in that it is entitled “Public Utilities” and directly corresponds with § 15-23-101(2) just like Part 2 of that Chapter entitled “Railroads” corresponds with § 15-23-101(1) and Part 4 entitled “Airlines” corresponds with § 15-23-101(3) and so on.  Still another indication of that intent is the fact that the DOR, the agency charged with enforcing Mont. Code Ann. § 15-23-101(2), has declared that the purpose and intent of that statute was to capture the true value of property that cannot be realized through local assessment.  DOR’s Response to Motion for Partial Summary Judgment in the EnCana case, p. 7.  So, to ensure in this case that the legislature’s intent is allowed to control and to give effect to the statute’s purpose, the focus must be on whether Omimex’s property is akin to public utility property whose true value cannot be captured through local assessment or whether instead it is the type of property that is more suited to local assessment.

Omimex is not a public utility and the property it owns in Montana is not analogous to public utility property.  Its property consists of oil and natural gas gathering lines and auxiliary property.  Unlike the transmission and distribution assets of public utilities, Omimex’s gathering lines and other property are both susceptible to and more suited to local assessment.

The distinction between natural gas gathering assets and the transmission or distribution assets operated by public utilities is well-established and widely recognized in several contexts.  See, Mont. Code Ann. § 69-3-1402(10) (state law regarding deregulation of natural gas public utilities); EP Operating Co v. F.E.R.C., 876 F.2d 46 (5th Cir. 1989) (discussing the distinction between gathering lines and transportation lines under the federal Natural Gas Act); Duke E. Nat. Gas Corp. v. Comm. of Internal Revenue, 172 F.3d 1255 (10th Cir. 1999) (discussing the distinction between gathering lines and transmission lines for determining proper depreciation period under the Internal Revenue Code).  Of particular note is the distinction drawn in the area of federal income taxation.  Under federal income tax law, the applicable depreciation recovery period of natural gas pipelines (i.e., the number of years over which a pipeline must be depreciated for income tax purposes) depends upon which asset classification they fall within.  Saginaw Bay Pipeline Co. v. U.S., 338 F.3d 600, 604-05 (6th Cir. 2003).  “‘Gathering pipelines’ and other property used in the production of natural gas” fall within one class and have a recovery period of seven years whereas “assets used in the carrying of gas by pipes” fall within a different class and have a recovery period of fifteen years.  Id. at 605.  Therefore, the distinction between gathering lines and transmission or distribution lines is critical in determining which recovery period classification a particular natural gas pipeline system falls within and, as a consequence, both the U.S. Tenth Circuit Court of Appeals and Sixth Circuit Court of Appeals have recently examined and identified numerous notable differences between gathering and transmission or distributions pipelines.  See, Duke, 172 F.2d 1255; Saginaw Bay, 338 F.3d 600.  As the following discussion illustrates, those differences are also significant in determining whether pipelines are more suited to local or central assessment in terms of carrying out the declared purpose and legislative intent of central assessment.

As extracted from the earth at the wellhead, natural gas is a mixture of gas, water, and numerous impurities.  Duke, 172 F.2d at 1256.  The raw natural gas is separated from that mixture by passing through a separator near the well or at a central gathering point.  Id.  After separation the raw natural gas continues to contain water and other liquids and impurities that interfere with domestic or commercial use of the gas.  Id.  Through gathering systems typically comprised of gathering lines and related compression facilities, the raw natural gas is collected from the wellheads and delivered to a central point such as a processing plant.  Id.  The gas is then treated to remove the remaining liquids and impurities producing commercially marketable “pipeline-quality gas.”  Id.  That gas is exported from the plant to distributors or other customers through transmission or distribution pipelines “designed and operated solely for the carriage of ‘dry’  .  .  .  ‘pipeline-quality gas.’”  Saginaw Bay, 338 F.3d at 602.

As a result of the distinct functions of gathering lines and transmission or distribution lines, there are many other inherent differences as well.  To begin with, gathering lines must be able to handle the presence of solid and liquid contaminants whereas transmission and distribution pipelines, which transport “dry” gas, need not be so constructed.  Id. at 603.  Similarly, gathering lines need to be able to carry raw gas that has higher “energy values” than that transported by transmission or distribution pipelines.  Id.  While gathering systems are constructed to function with irregular gas flows at relatively low pressures and over comparatively short distances, transmission and distribution pipelines must function with constant gas flows at higher pressures over longer distances (typically several hundred miles).  Id.

Additionally, as the result of the contaminants in the raw natural gas, gathering lines must be regularly flushed out to avoid or delay excessive wear and tear on the pipes.  Id.  The same is not necessary with transmission or distribution pipelines that carry the clean, dry “pipeline-quality gas.”  Id.  The effect of raw natural gas causes the useful economic life of each gathering line to be significantly less than that of transmission or distribution pipelines.  Id. at 604.  Moreover, where “a functional ‘transmission’ or ‘distribution’ line will ordinarily retain a useful and profitable economic life for as long as gas dealers or consumers connected by that line to the processing plant continue to purchase heating gas  .  .  .  a ‘gathering’ line more likely may be come obsolete, redundant, or otherwise unprofitable prior to its natural ‘wear-and-tear’ expiration, if, for example, the field wellheads it services become depleted or otherwise unproductive, or comparatively inexpensive alternate sources of ‘raw’ natural gas accessible to the processing plant become competitively available.” Id.

In light of these distinctions, it is clear that gathering lines and related gathering assets should be locally assessed in order to more accurately ascertain and capture their true values.  Central assessment could not adequately account for the variations in value between the individual, independent and discrete gathering lines and gathering systems caused by the factors enumerated above.  Unlike transmission and distribution lines that are more akin to public utility property, that are more physically and functionally consistent over greater distances and periods of time, and that maintain a more consistent value over time and distance, gathering lines and gathering systems such as Omimex’s do not lend themselves to efficient and effective central assessment and apportionment.  What’s more, the utility of Omimex’s different gathering lines and systems is not enhanced by Omimex’s other gathering systems in that they function independently of one another.  For example, Omimex’s gathering system in Blaine County is entirely within Blaine County and does not gain added value from the fact that Omimex has a separate, unrelated gathering system in Phillips County.  In that regard as well, Omimex’s property is not analogous to public utility property.  See, Aff. of Dr. John H. Davis, III, dated March 8, 2005, attached hereto as Exhibit C.

As a result, central assessment is not necessary to determine the true value of Omimex’s property.  In fact, even in gathering systems in which an individual gathering line physically crosses into a neighboring county, Omimex’s property is more suited to local assessment because of the variations in value over time and space of each gathering line and the individual, independent nature of gathering lines in general.  Thus, based on its own reasoning with respect to the purpose and legislative intent underlying Montana’s central assessment statutes, the DOR’s interpretation of Mont. Code Ann. § 15-23-101(2) is wrong and its decision to centrally assess Omimex’s gathering lines and auxiliary assets was improper.

(C)
The DOR’s Own Administrative Rule Rejects the Statutory Interpretation It Relies Upon and Precludes Central Assessment of Omimex’s Non-Continuous and Intra-County Property.

In addition, the DOR’s decision to centrally assess all of Omimex’s Montana property is directly at odds with its own administrative rule.  According to the DOR, it promulgated ARM § 42.22.102 as an administrative rule to “effectuate the legislature’s intent to centrally assess certain types of property” under Mont. Code Ann. § 15-23-101.  DOR’s Response to Motion for Partial Summary Judgment in the EnCana case, p. 3.  Under the plain language of that rule, only the “interstate and inter-county continuous properties” of oil and natural gas pipeline companies are to be centrally assessed.  ARM 42.22.102(1) (emphasis added).
  According to Merriam-Webster’s Collegiate Dictionary (10th ed.), “continuous” means “marked by uninterrupted extension in space, time or sequence.”  Merriam-Webster’s Collegiate Dictionary 250.  As a prefix, “inter” is said to mean “between: among:   .  .  .  located between  .  .  .  carried on between  .  .  .  [or] occurring between  .  .  .”  such that the plain ordinary meaning of inter-county must be “between two or more counties.”  Merriam-Webster’s Collegiate Dictionary 607.  To give effect to the plain meaning of ARM 42.22.102(1), the term inter-county has got to be distinguished from multi-county which defined in accordance with the Merriam-Webster’s Collegiate Dictionary definition of the prefix “multi” would mean “many” or “multiple” counties, whether or not adjacent or connected.  Merriam-Webster’s Collegiate Dictionary 762.  In light of these ordinarily understood definitions, the plain language of the rule indicates that central assessment applies only to the uninterrupted, unbroken property situated or operated between two or more adjacent counties.

Notwithstanding this, the DOR has taken the position with regard to Omimex’s property that if any property of a company that owns natural gas pipelines crosses a county boundary, all of the property of that company must be centrally assessed.  DOR’s Motion for Summary Judgment and Supporting Brief in the EnCana case, p. 3-4.  This position directly contradicts ARM 42.22.102(1) in that it results in the central assessment of property that is neither continuous nor inter-county based on the fact that the taxpayer owns at least one gathering line in the state that extends across a county border.  Not only does ARM 42.22.102(1) impugn this statutory interpretation espoused by the DOR as the plain meaning of the statute, it also precludes the DOR from centrally assessing the non-continuous, intra-county property owned by Omimex.

An administrative agency such as the DOR is bound by its own rules.  See, State ex. rel. Wyo. Dept. of Revenue v. Union Pacific Railroad Co., 67 P.3d 1176, ¶18 (Wyo. 2003); SAIF Corporation v. Whitfield, 74 P.3d 1093, 1097 (Or. App. 2003);  Schmidt v. State Bd. of Tech. Professions, 21 P.3d 542, 552 (Kan. 2001); Emery v. State Department of Public Health and Human Services, Child Support Enforcement Division, 286 Mont. 376, 385, 950 P.2d 764, 769 (1997); State ex rel. State Tax Appeal Board v. Montana Board of Personnel Appeals, 181 Mont. 366, 371, 593 P.2d 747, 750 (1979) (writing “[t]his court has made clear administrative agencies are bound by the terms of the statutes or regulations granting them their powers and are required to act accordingly”).  Action taken contrary to its own rule is invalid.  Schmidt, 21 P.3d at 552.  Consequently, the DOR cannot centrally assess the non-continuous intra-county property owned by Omimex.

As noted above, most of Omimex’s Montana property consists of lease and well equipment, gas compressors and related equipment which clearly do not cross a county boundary.  Omimex also owns oil and gas gathering pipelines.  The vast majority of its gathering lines do not cross any county boundaries.  As such, much of Omimex’s property that the DOR has subjected to central assessment is not continuous, inter-county property.  Under the express terms of ARM 42.22.102(1), the non-continuous and intra-county property owned by Omimex in Montana should not have been centrally assessed.  Based upon ARM 42.22.102(1) alone, Omimex is at least entitled to partial summary judgment with respect to the issue of whether its non-continuous, intra-county property must be locally assessed.  In addition, however, ARM 42.22.102(1) contradicts and casts doubt on the DOR’s primary argument -- that Mont. Code Ann. § 15-23-101(2), requires central assessment of all oil and natural gas pipelines and auxiliary assets owned by a taxpayer operating at least one gathering line that extends across a county line.  According to the Montana Supreme Court in Swartz, this doubt must be resolved in favor of the taxpayer and, therefore, summary judgment on this issue should be granted in favor of Omimex and against the DOR.  147 Mont. 178, 182-83, 411 P.2d 736, 738.

(D)
The DOR’s Treatment of Other Taxpayers Also Conflicts With Its Interpretation of Mont. Code Ann. § 15-23-101(2).

That the Department’s position in this case is inconsistent with its own interpretation of § 15-23-101(2) is further demonstrated by its treatment of pipeline properties owned by other taxpayers.  Like Omimex, other companies also own gas gathering lines that cross county boundaries in Montana.  Aff. of Heringer, ¶7.  Public records indicate that the Department has not centrally assessed the property of all of those companies.  Aff. of Heringer,¶7.  In fact, there are numerous examples of companies who own inter-county gathering lines whose property has not been centrally assessed, but whose property has instead been locally assessed.  Aff. of Heringer, ¶7.  The local assessment of these other companies was and is correct and is not open to question, but it is yet another indication that the Department’s central assessment of Omimex’s oil and gas gathering properties was improper and that its position in this case with regard to the meaning of § 15-23-101(2), MCA, is without merit.

II.
Comparable Property of Similarly Situated Taxpayers Has Received More Favorable Treatment Under Mont. Code Ann. § 15-23-101(2).

Even if the DOR is correct in its interpretation of Mont. Code Ann. § 15-23-101(2), the undisputed evidence shows that, unlike Omimex’s property, the comparable property of similarly situated taxpayers has not been subjected to central assessment.  See, Walborn Depo., 52:2 – 53:14; and Aff. of Heringer, ¶ 7.  More specifically, property of companies owning natural gas gathering systems in Montana, like those owned by Omimex, have been locally assessed at a 3% tax rate even when some of their gathering lines cross county lines.  Id.  This disparate treatment violates the provisions of the Montana Constitution that mandate equalization of tax values and equal protection under the laws and the provisions of the United States Constitution that provide for equal protection under the laws and protect against interference with interstate commerce.  In that regard, the central assessment of Omimex’s Montana property is unlawful and cannot be upheld.

(A)
Violation of the Equalization Provisions of the Montana Constitution.

Article VII, Section 2 of the Montana Constitution requires the state to “equalize the valuation of all property which is to be taxed in the manner provided by law.”  Mont. Const. art. VII, § 2.  In carrying this mandate into effect, the legislature enacted Mont. Code Ann. § 15-9-101 which states: “[t]he department shall adjust and equalize the valuation of taxable property among the several counties, between the different classes of taxable property in any county and in the several counties, and between individual taxpayers and shall do all things necessary to secure a fair, just, and equitable valuation of all taxable property among counties, between the different classes of property, and between individual taxpayers.”  Mont. Code Ann. § 15-9-101.  Montana law also requires that the “the same method of appraisal and assessment shall be used in each county of the state to the end that comparable property with similar true market values and subject to taxation in Montana shall have substantially equal taxable values at the end of each cyclical revaluation program hereinbefore provided.” Mont. Code Ann. § 15-7-112.

Equalization is “the process of ensuring that all taxable property is placed on the assessment rolls at a uniform percentage of its actual value.  See Yellowstone Pipe line Co. v. State Board of Equalization, 138 Mont. 603, 358 P.2d 55 (1960).  The purpose of equalization of assessments is to bring the assessment of different parts of a taxing district to the same relative standard, so that no one of the parts may be compelled to pay a disproportion part of the tax.  See Mapco v. State Bd. of Equalization, 471 N.W.2d 734, 742 (Neb. 1991).  The power and duty of to equalize is constitutionally mandated to ensure that collection of revenue is done in a just and equitable manner.  Hanley v. Department of Revenue, 207 Mont. 302, 309, 673 P.2d 1257.  The power to equalize includes the power to adjust appraised values.  Id.  DOR has broad equalization powers “[t]o do all things necessary to secure a fair, just and equitable valuation of all taxable property.”  Id.
In applying these broad equitable principles and powers, it is not just and equitable to tax identical property at different rates.  Like property should be treated alike.  The overriding principle is that “property of the same character must be taxed the same.  Differential tax treatment can only be based on the use or nature of the property .  .  .” Constructors v. Cass County Bd. of Equalization, 606 N.W.2d 786, 794 (Neb. 2000).  Furthermore, Montana law requires uniformity of taxation.  “[A]ny tax against the same kind of property used for identical purposes is not uniform when a different valuation and different rate is applied to two distinct taxpayers, separately distinguishable only in name, and the tax being imposed by the same taxing district.”  State v. North Am. Car Corp., 118 Mont. 183, 193, 164 P.2d 161 (1945).  Based upon equitable requirements to tax like property alike, the DOR should be required to do all within its power to ensure Omimex’s property is taxed the same as the identical types of property owned by similarly situated taxpayers.  Its failure to do so violates the equalization provisions of the Montana constitution and the related statutes.

(B)
Violation of the Equal Protection Provisions of the Montana and United States Constitutions.

Both the Montana Constitution and the United States Constitution contain Equal Protection Clauses.  The state equal protection clause is set forth in Section 4, Article II, and states that “[n]o person shall be denied the equal protection of the laws.”  Mont. Const. art. II, § 4.  Similarly, the United States Constitution in Section 1 of the Fourteenth Amendment to the Constitution provides as follows:  “nor shall any state .  .  . deny to any person within its jurisdiction the equal protection of the laws.”  U.S. Const. amend. XIV, § 1.  The disparate treatment of Omimex’s property vis a vis the property of similarly situated taxpayers violates both of these equal protection clauses and, as such, is unlawful and improper.

Though the Legislature has broad discretion in making property tax classifications, a tax classification must bear a rational relationship to a legitimate governmental objective to pass muster under either the state or federal Equal Protection Clause.  Kottel v. State, 2002 MT 278, ¶¶ 52 and 54, 312 Mont. 387, ¶¶ 52 and 54, 60 P.3d 403, ¶¶ 52 and 54 (2002); Roosevelt v. Department of Revenue, 1999 MT 30, ¶ 31, 293 Mont. 240, ¶ 31, 975 P.2d 295, ¶ 31 (1999).  With regard to this issue the Montana Supreme Court has said:

[T]he authorities all recognize the right of the legislative branch of government to make reasonable classifications of subjects, for property or occupation taxes and if the classification is reasonable, and if all of the subjects within a given class are accorded the same treatment, the legislation cannot be said to deny to anyone within such class the equal protection of the law, even though the burden imposed upon him may be more onerous than that imposed upon a member of another class.  But to justify such discriminatory legislation, and avoid the condemnation of the Fourteenth Amendment to the federal Constitution, the classification must be reasonable – that is, must be based upon substantial distinctions which really make one class different from another.

Kottel, ¶54 (quoting, Montana Stockgrowers Ass’n v. Department of Revenue, 238 Mont. 113, 118, 777 P.2d 285, 288-89 (1989)).  Thus, a tax classification will be upheld in an equal protection challenge under the rational basis test only if “(1) the tax classification is reasonable, not arbitrary; and (2) the statute applies equally to all who fall within the same classification.”  Id. at ¶ 55.  If, instead, the classification “confers particular privileges or imposes peculiar disabilities upon [a] class of persons arbitrarily selected from a larger number of persons, all of whom stand in the same relation to privileges conferred or disabilities imposed,” it is not reasonable and, as a result, cannot withstand an equal protection challenge.  Id.
In this case, the DOR has applied Mont. Code Ann. § 15-23-101(2) in a manner that violates Omimex’s right to equal protection by arbitrarily classifying its property for different treatment (i.e. taxation at a much higher tax rate) than the comparable property of similarly situated taxpayers.  As noted above, other oil and gas production companies who own gas gathering lines that cross county lines have not been centrally assessed.  Omimex is aware of no distinctions between its property and the property of those other taxpayers that could possibly justify the disparate treatment.  There is simply no rational basis for the discriminatory treatment of Omimex and its property.  Hence, as applied to Omimex, Mont. Code Ann. § 15-23-101(2) violates the Equal Protection Clauses of the Montana and United States Constitutions.

(C)
Violation of the Commerce Clause of the United States Constitution.

Because Mont. Code Ann. § 15-23-101(2), as interpreted by the DOR in this case, results in assessment and taxation of the property of companies owning interstate and inter-county natural gas gathering systems at a value and rate higher than those applied to the property of companies owning intra-county natural gas gathering systems, the statute violates the federal Commerce Clause.  The Commerce Clause provides, in part, that "[t]he Congress shall have Power .  .  . [t]o regulate Commerce .  .  . among the several States[.]" U.S. Const. art. I. § 8, cl. 3.  This language has been interpreted “not only as authorization for congressional action, but also, even in the absence of a conflicting federal statute, as a restriction on permissible state regulation.”  In re CIG Field Services Co., 112 P.3d 138, 146 (Kan. 2005).  Thus, under the Commerce Clause, a state may not advance its own interests by “curtailing the movement of articles of commerce, either into or out of the state.”  Id.  Through the imposition of a higher tax on the property owned by companies with interstate or inter-county gathering systems, Mont. Code Ann. § 15-23-101(2) affords those with intra-county gathering systems a competitive advantage thereby curtailing interstate commerce and violating the Commerce Clause.

To withstand a Commerce Clause challenge, a statute must pass a four-part test adopted by the United States Supreme Court in Complete Auto Transit, Inc. v. Brady, 430 U.S. 274, 51 L. Ed. 2d 326, 97 S. Ct. 1076 (1977).  The Complete Auto test as applied to state tax statutes requires that (1) “the tax [be] applied to an activity with a substantial nexus” to the state imposing the tax; (2) the tax be “fairly apportioned”; (3) the tax “not discriminate against interstate commerce”; and (4) the tax “fairly [relate] to the services provided by” the state imposing the tax.  430 U.S. at 279, 97 S. Ct. 1076.  The statute at issue here fails that test in that it discriminates against interstate commerce.

“In the Commerce Clause context, the term ‘discrimination’ means ‘differential treatment of in-state and out-of-state economic interests that benefits the former and burdens the latter.’”  CIG Field Services Co., 112 P.3d at 148 (quoting, Oregon Waste Systems, Inc. v. Department of Environmental Quality of Ore., 511 U.S. 93, 99, 114 S. Ct. 1345, 128 L.Ed.2d 13 (1994)).  Whether the statute impermissibly discriminates against interstate commerce is determined by the application of three factors set forth by the United States Supreme Court in Amerada Hess Corp. v. N.J. Taxation Div., 490 U.S. 66, 104 L. Ed. 2d 58, 109 S. Ct. 1617 (1989).  According to that case, discrimination against interstate commerce is established with regard to a state tax “if it (1) is facially discriminatory, (2) has a discriminatory intent, or (3) has the effect of unduly burdening interstate commerce.”  490 U.S. at 75, 109 S. Ct. 1617.

Since this issue does not appear to have ever been addressed by the Montana Supreme Court, we turn to other jurisdictions for guidance.  The Amerada Hess factors were recently applied by the Kansas Supreme Court in determining that a Kansas tax statute which imposed a higher tax rate on interstate and inter-county gas gathering systems than intra-county gas gathering systems violated the Commerce Clause.  See, CIG Field Services Co., 112 P.3d 138, 148-51.  The Court there concluded that the statute was both facially discriminatory and unduly burdensome to interstate commerce.  Id. at 151.  The Court reached that conclusion even though the inter-county systems entirely within Kansas were taxed the same as interstate systems.  Id. at 149-50.  In doing so, it relied, in part, on the United States Supreme Court decision in Dean Milk Co. v. Madison, 340 U.S. 349, 354, 95 L. Ed. 329, 71 S. Ct. 295 (1951), noting that “there is no ‘de minimis’ defense to discrimination” and that “‘a burden imposed by a State upon interstate commerce is not to be sustained simply because the statute imposing it applies alike to the people of all the States, including the people of the State enacting such statute.’”  Id.  The Kansas Supreme Court also noted that, even if not facially discriminatory, the statute had a burdensome effect on interstate commerce in that the plaintiff had paid approximately $900,000 more in taxes than it would have paid if it were an intra-county system.  Id. at 150.  In the Court’s eyes, “such an impact can hardly be characterized as de minimis or even minor.”  Id.  Consequently, the statute was struck down as a violation of the Commerce Clause.  Id. at 151.

Under Montana’s law, intra-county gas gathering systems receive significant tax benefits not available to interstate and inter-county systems in that they are locally assessed and, therefore, taxed at 3% of their market value as opposed to being taxed at 12% of market value like interstate and inter-county gathering systems.  As a result, the Montana statute, like the statute struck down in CIG Field Services Co., “imposes greater burdens on out-of-state goods, activities, or enterprises than on competing in-state goods, activities, or enterprises.”  See, CIG Field Services, Co., 112 P.3d at 148.  Moreover, it has resulted in Omimex paying approximately four times the tax it would have paid if its properties were locally assessed.  It is clear that like the Kansas statute, Montana’s law is both facially discriminatory and unduly burdensome on interstate commerce.  Consequently, the Mont. Code Ann. § 15-23-101(2) also violates the Commerce Clause of the United States Constitution and must be struck down.

CONCLUSION

As this discussion demonstrates, the DOR’s statutory interpretation of Mont. Code Ann. § 15-23-101(2), is flawed because in conflicts with the express terms of Montana’s other tax statutes, with the purpose and legislative intent underlying Montana’s central assessment laws, with its own administrative rule, and with its treatment of other taxpayers thereby casting doubt on whether Omimex’s natural gas gathering lines and auxiliary assets were intended to be centrally assessed under that statute.  Again, the guidelines set forth by the Montana Supreme Court in Swartz require that this doubt be resolved against the taxing authority and in favor of the taxpayer.

Furthermore, the disparate treatment of Omimex’s property under Mont. Code Ann. § 15-23-101(2) in comparison with the treatment of the comparable property of other similarly situated taxpayers violates provisions of the Montana and United States Constitutions.  To the extent it violates those constitutional provisions, Mont. Code Ann. § 15-23-101(2) is unlawful and cannot serve as a basis for centrally assessing Omimex’s property.  In light of all of this, Omimex is entitled to summary judgment on the issue of whether its property was improperly subjected to central assessment.
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