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OMIMEX’S RESPONSE BRIEF OPPOSING DOR’S MOTION FOR SUMMARY JUDGMENT AND SUPPORTING PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT




____________________________________________

COMES NOW Plaintiff, Omimex Canada, Ltd. (“Omimex”), and submits this response brief opposing the motion for summary judgment presented by Defendant, Montana Department of Revenue (the “DOR”) and supporting its own motion for summary judgment.

INTRODUCTION
DOR stubbornly continues to try to stretch Montana’s central assessment statute to encompass oil and gas production property once owned by Montana Power Company even though changed circumstances have made it clear that much of that property (including the oil and gas production property now owned by Omimex) no longer fits within the statute’s clear parameters.  To do so, the DOR employs a creative and, at times, nonsensical interpretation of Mont. Code Ann. § 15-23-101(2).  That interpretation inappropriately expands and distorts the statute’s plain language to a point where it no longer achieves the underlying legislative intent and purpose.  The DOR may be understandably concerned that applying the central assessment statutes as written will result in the reclassification of some previously centrally assessed property as locally assessed property thereby reducing state property tax revenues.  However, it is not the role of the DOR to rewrite or “stretch” Montana’s tax laws.  See, Northwest Airlines v. State Tax Appeal Board, 221 Mont. 441, 720 P.2d 676 (1986), State ex rel. Anderson v. State Board of Equalization, 133 Mont. 8, 319 P.2d 221 (1957).
In our system of governance, if a law must be amended to adjust for a change in circumstances, it is the legislature, not the DOR, that must address the issue through properly adopted legislation.  See Butte Country Club v. State, 186 Mont. 424, 430, 608 P.2d 111, 115 (1980).  In the meantime, the DOR is charged with enforcing the statutes currently in place as they are written.  Mont. Code Ann. § 15-1-202.  The following discussion demonstrates that the DOR has failed to do so in this case.  Consequently, the DOR improperly assessed Omimex’s oil and gas production property as centrally assessed property.  Moreover, the DOR has applied its distorted interpretation of the current statutes inconsistently by affording other similarly situated taxpayers with comparable property more favorable treatment under those statutes.  In doing so, the DOR has violated provisions of both the Montana and U.S. Constitutions.  Thus, the DOR is not entitled to judgment as a matter of law on these issues.  On this basis, Omimex respectfully requests that the Honorable Court grant Omimex’s motion for summary judgment and deny the DOR’s motion for summary judgment.

ARGUMENTS

I.
The DOR’s Interpretation of Mont. Code Ann. § 15-23-101(2) Impermissibly Expands the Statute.

In deciding to centrally assess all of Omimex’s property, the DOR improperly interpreted and applied Mont. Code Ann. § 15-23-101(2).  Several well-settled principles of statutory construction serve as a guide in properly interpreting Montana statutes.  Those principles were reiterated by the Montana Supreme Court in Gaub v. Milbank Ins. Co., 220 Mont. 424, 427-28, 715 P.2d 443, 444-5 (1986).  There, the Supreme Court stated:

“The fundamental rule of statutory construction is that the intention of the legislature controls .  .  . The intention of the legislature must first be determined from the plain meaning of the words used .  .  .”  In the search for the plain meaning, “the language used must be reasonably and logically interpreted, giving words their usual and ordinary meaning.”  A court’s function, when construing a statute is to ascertain what it contains, “not to insert what has been omitted nor to omit what has been inserted .  .  . A statute must be read and considered in its entirety and the legislative intent may not be determined from the wording of any particular section or sentence, but only from a consideration of the whole .  .  .”  “Statutory construction should not lead to absurd results if a reasonable construction will avoid it.”

Id. (internal citations omitted).  The construction of Mont. Code Ann. § 15-23-101(2) proffered by the DOR in this case violates several of those well-settled principles of statutory construction.  

Under Mont. Code Ann. §15-23-101(2), the DOR is required to centrally assess “property .  .  .  . , including but not limited to .  .  . natural gas or oil pipelines .  .  . or like properties .  .  . ” “owned by a corporation or other person operating a single and continuous property” and “operated in more than one county or more than one state.”  Mont. Code Ann. § 15-23-101(2).  To suggest, as the DOR has in this case (DOR’s Brief, p. 12), that the legislature, in enacting that statute, intended every person or business owning natural gas gathering lines in more than one county in this state, regardless of the nature of the taxpayer’s business, to pay property taxes on all of its property at a rate four times that paid by other Montana taxpayers is ridiculous (not to mention, inconsistent with the DOR’s actual practices).  That interpretation not only impermissibly expands the statute by adding the term “all” where it does not exist, it also renders meaningless the phrase “a single and continuous property.”  Relying upon on this erroneous reading of Mont. Code Ann. § 15-23-101(2), the DOR has improperly assessed all of Omimex’s property as centrally assessed property.

A.
The Word “All” Does Not Appear in Mont. Code Ann. § 15-23-101(2) and Cannot be Inserted Therein.

The word “all” does not appear in Mont. Code Ann. § 15-23-101(2).  Mont. Code Ann. § 15-23-101(2).  Yet, the DOR contends that “the plain language of the statute clearly indicates the legislature’s intent that all property of a corporation that owns and operates a single and continuous property in more than one county or state shall be centrally assessed” and that “[t]he statutory language does not limit central assessment to only those properties that are physically connected.”  DOR’s Brief, p. 12 (emphasis added).  Moreover, DOR centrally assessed all of Omimex’s property, not just its oil and natural gas pipelines, but also its lease and well equipment, its compressors, its gas processing plant, and even its main office building and field offices.  See, Plaintiff’s Motion for Summary Judgment and Supporting Brief dated September 29, 2005 (“Omimex’s Summary Judgment Brief”), Exhibit A.  In doing so, the DOR has improperly “insert[ed] what has been omitted” from the statute.  Gaub, 220 Mont. at 427, 715 P.2d at 445.

Had the Montana legislature intended all of a taxpayer’s property to be centrally assessed under Mont. Code Ann. § 15-23-101(2), the word “all” would appear in the relevant portion of this subsection of the statute.  After all, the legislature did see fit to use the word “all” in subsection (3) of this statute when it determined that “all property of scheduled airlines” is to be centrally assessed.  Mont. Code Ann. § 15-23-101(3) (emphasis added).  Additionally, in setting forth in Mont. Code Ann. § 15-6-138(1) the property to be included in locally assessed class eight, the legislature chose to include “all oil and gas production machinery, fixtures, equipment, .  .  . tools, .  .  . and supplies .  .  .”  Mont. Code Ann. § 15-6-138(1)(b) (emphasis added).  It did not make an exception for oil and gas production property owned by a company owning centrally assessed oil and gas pipelines.  Id.  Thus, when reading Mont. Code Ann. § 15-23-101(2) in its entirety and not in isolation, it is clear that the legislature intended to centrally assess under subsection (2) of the statute only the natural gas pipelines (and like property), not all of the assets, that are owned by a corporation operating a single and continuous property and that are operated in more than one county or more than one state.  The DOR’s insertion of the word “all” into Mont. Code Ann. § 15-23-101(2) results in a significant and improper expansion of the statute.

B.
The Phrase “A Single and Continuous Property” Which Does Appear in Mont. Code Ann. § 15-23-101(2) Cannot be Omitted or Rendered Meaningless.

As noted above, statutes must be construed so as to give effect to their plain meaning.  Gaub, 220 Mont. at 427, 715 P.2d at 445.  “In the search for the plain meaning, ‘the language used must be reasonably and logically interpreted, giving words their usual and ordinary meaning.’”  Id.  Contrary to this directive, the DOR’s interpretation of Mont. Code Ann. § 15-23-101(2) attributes an amorphous and uncommon meaning to the phrase “a single and continuous property” such that the phrase is, in effect, rendered meaningless.  By essentially omitting the “single and continuous” criteria, the DOR again impermissibly distorts and expands the statute.  Id.

1.  
The Plain and Ordinary Meaning of “Single and Continuous Property.”

According to Merriam-Webster’s Collegiate Dictionary (10th ed.), “single” means “consisting of or having only one part, feature, or portion .  .  . consisting of one as opposed to or in contrast with many .  .  . UNBROKEN, UNDIVIDED .  .  .” (emphasis added) and “continuous” means “marked by uninterrupted extension in space, time or sequence.”  Merriam-Webster’s Collegiate Dictionary 1092 and 250.  In light of these ordinarily understood definitions, the plain language of the statute indicates that central assessment is appropriately applied only to property of the type listed that is operated in more than one county or state and owned by a taxpayer who operates one, uninterrupted, unbroken extension of property.  Logically, to be one, uninterrupted, unbroken extension of property requires the various components of a taxpayer’s property to have, if not a physical connection, at least some functional interdependence beyond the type of common ownership or management typical of any business’s property.  Neither exists with respect to the property at issue in this case.

2.
Historical Use and Changed Circumstances.

Historically, when it was owned by Montana Power Company (“MPC”), much of the property now owned by Omimex was, in fact, part of one, unbroken expansion of property.  At a time when they were owned by MPC, the oil and gas gathering lines now owned by Omimex were both physically connected and functionally integrated with the natural gas transmission and distribution systems they served.  This vertically integrated natural gas pipeline system which spanned the state of Montana enabled MPC to serve the natural gas energy requirements of its customers in an efficient and reliable manner.  As a public utility, the vast size and physical integration of MPC’s system was critical to its success.  It offered MPC options in terms of determining the most efficient and economical source for fulfilling its obligations to its customers.  In that regard, the fact that the pipelines were physically and functionally connected contributed to the system’s overall value such that valuing each component part of the system would not have fully captured its true value.  See, Dr. Davis Affidavit, Omimex’s Summary Judgment Brief, Exhibit C.  It was that type of single and continuous property system that Mont. Code Ann. § 15-23-101(2) was intended to, and did, identify for central assessment.

Circumstances changed, however, following deregulation of natural gas public utilities.  See, Dr. Davis Depo., 62:14 - 64:16.  MPC’s natural gas system was broken down and disposed of in pieces.  See, Walborn Depo., 38:3 – 40:16, Exhibit 10 and 11.  Omimex ultimately acquired only selected oil and natural gas production assets including a handful of physically and functionally disjointed natural gas gathering systems (it did not acquire any transmission or distribution assets).  “Omimex owns property consisting of pipe and other auxiliary assets used in gas gathering.”  Order on Motion for Partial Summary Judgment (August 9, 2005), p. 2.  Though once an integral part of a public utility’s single and continuous property used to efficiently and reliably serve the needs of the utility’s customers, those gathering systems are now operated separately by Omimex in its business where the focus is producing a commodity, not serving the needs of natural gas customers.  See, Dr. Davis Affidavit, supra.  Unlike a public utility, Omimex attempts to produce and sell as much natural gas as it can produce in each of its fields without regard to what is being produced by its other separate fields.  Id.  As such, those gathering assets are no longer physically or functionally part of a “single and continuous property” as those terms are ordinarily understood.

3.
Absence of a Physical or Functional Connection.

a.
Omimex’s Property Does Not Function Like Microwave Property.

The DOR strenuously argues that, despite the express requirement that the taxpayer operate a “single and continuous property,” a physical connection among various assets is not required to bring a taxpayer’s property within Mont. Code Ann. § 15-23-101(2).  DOR’s Brief, p. 12, 13, 14, and 15.  As one indication of this, the DOR notes that Mont. Code Ann. § 15-23-101(2) expressly lists microwave properties.  DOR’s Brief, p. 15.  Omimex agrees that certain types of properties may be “single and continuous” without a physical connection through tangible assets.  Omimex contends, however, that to be “single and continuous” in the absence of a physical connection, property must be functionally or operationally connected such that the removal of one component materially disrupts the function of the whole.  

For instance, microwave properties, though not necessarily physically connected through tangible assets, are functionally connected in that they transmit microwaves directly from one tower to another.  See, Walborn Depo., 24:8 – 26:3, 46:10 – 47:7, 52:2 – 53:14, Exhibit 4.  The result is that the removal of a microwave tower from the network would likely materially disrupt the inter-county or interstate microwave system.  On the other hand, gas gathering pipelines in various unconnected fields, like those at issue in this case, are both physically and functionally distinct such that the removal of a single gas gathering pipeline or even a series of gas gathering pipelines would not materially disrupt the gas gathering activities with regard to other gas wells or other gas fields.  See, Dr. Davis, Affidavit, supra.  Consequently, a reasonable person would not consider various separate and distinct gas gathering assets that are not physically, functionally or operationally connected to each other a “single and continuous property.”

b.
A Physical or Functional Connection Cannot be Created Through the PPL Montana Decision, Through the WPS Contract, nor Through Third-Party Transmission Pipelines.

Relying upon the decision of the State Tax Appeal Board (“STAB”) in PPL Montana, LLC v. Dept. of Revenue, SPT-2002-4 and SPT-2002-6, the DOR attempts to create a physical or functional connection among Omimex’s separate and distinct gas gathering systems through the property of unrelated third parties and Omimex’s ongoing business relationship with a gas marketing firm.  DOR’s Brief, p. 9, 10, and 16.  In the PPL Montana decision, STAB determined that PPL Montana’s electrical generation facilities were a “single and continuous property” properly subject to central assessment under Mont. Code Ann. § 15-23-101(2) even though PPL Montana did not own the transmission lines that connected the facilities.  PPL Montana, SPT-2002-4 and SPT-2002-6, p. 27-30.  In reaching that conclusion, STAB noted that the facilities “are operated as a fleet of plants in an economic manner.  They are not operated as independent, individual enterprises.  Rather, they are operated in the same manner as when the facilities were owned by MPC.”  Id. at p. 8.

More importantly, the ability of PPL Montana to continue to operate the generation facilities in the same manner as they were operated by MPC was an integral and legally binding part of PPL Montana’s purchase of those assets.  Id. at p. 28.  The Purchase Agreement whereby PPL Montana acquired the generation facilities also included an “Interconnection Agreement.”  Id.  After noting that “[MPC] ha[d] built an integrated generation, transmission and distribution system designed to serve the electric energy requirements of its retail and wholesale customers in an efficient and reliable manner,” the Interconnection Agreement goes on to explicitly provide that MPC and PPL Montana intended “through the Interconnection Agreement and related documents, to establish a regime that will allow the continued operation of generation, transmission and distribution facilities in an efficient manner regardless of ownership.”  Id. at p. 28-9.  That Interconnection Agreement along with FERC Order No. 888, which STAB declared “gives [PPL Montana] the right to access the transmission system currently owned by Northwestern, as if [PPL Montana] owned the transmission system.”  Id. at p. 29.  Given that the generation facilities and transmission facilities continue to be “operated as a single and continuous property” as they were prior to MPC’s sale of those assets as though PPL Montana owned all of the integral parts of that system, STAB concluded that the property should continue to be centrally assessed.

Like PPL Montana, Omimex acquired property that was once part of a physically and functionally integrated public utility property owned by MPC and subject to central assessment under Mont. Code Ann. § 15-23-101(2).  Omimex did not acquire the (former) MPC transmission assets that had physically and functionally connected the properties when they were all owned by MPC.  See, Clark Storms Depo., 112:5 – 112:16, 113:18-21.  And, unlike PPL Montana, Omimex does not operate the property it acquired in the same manner as when it was owned by MPC.  Omimex also does not have an Interconnection Agreement and is not entitled through FERC Order No. 888 to access formerly integrated transmission systems that once connected the gas production properties as if it owns them.  Consequently, Omimex cannot and does not operate its gas production assets as a single and continuous property and, therefore, should not be subject to central assessment under Mont. Code Ann. § 15-23-101(2).

To argue, as the DOR has (DOR’s Brief, p. 16.), that the base agreement that Omimex has with its primary gas marketer, Wisconsin Public Services (“WPS”), is equivalent to PPL Montana’s Interconnection Agreement in any way is farfetched.  That agreement merely spells out the basic terms under which Omimex will sell natural gas to WPS.  See, Clark Storms Depo., Exhibit 57.  WPS does not own the transmission assets into which Omimex’s gas is delivered or dumped.  Therefore, the agreement has no impact on Omimex’s ability to access or use the transmission assets to which its gathering systems connect.  

Furthermore, the agreement does not obligate Omimex to sell any specified quantity of gas to WPS or that Omimex will sell exclusively to WPS for any specified period of time.  Id. Confirmations set forth the specific quantity and other terms of each individual sale of gas to WPS.  Id.; see, Clark Storms Depo., 119:1 – 6, 123:1 – 124:14.  The agreement can be terminated and Omimex’s gas could be sold to another party at any time.  Thus, the agreement also does not unite the physically and functionally distinct gas gathering fields by giving them the “common purpose” imagined by the DOR.

Additionally, the DOR wrongly implies that all of Omimex’s gas gathering systems are physically connected by a transmission system owned by NorthWestern.  DOR’s Brief, p. 9.  In fact, as the DOR itself notes, the various gathering systems owned by Omimex actually deliver gas to three different transmission systems owned by three unrelated parties.  DOR’s Brief, p. 10.  Omimex does not have an Interconnection Agreement with any of those gas transmission companies.  In light of this and the other important factual distinctions between the case at hand and the situation before STAB in the PPL Montana decision, the DOR cannot simply create, using the reasoning of the PPL Montana decision, a physical or functional connection among Omimex’s properties where none, in fact, exists.

c.
The Adams Express Case Does Not Support the DOR’s Attempted Expansion of the “Single and Continuous” Requirement.

In another attempt to do an end run around the “single and continuous” requirement in the statute, the DOR quotes dictum from an 1897 decision of the United States Supreme Court involving the propriety of an Ohio tax statute.  DOR’s Brief, p. 14-5.  The statute at issue in that case required the state taxing authority to “assess the value of the property of said express, telegraph, and telephone companies in Ohio.”  Adams Express Company v. Ohio State Auditor, 165 U.S. 194, 223, 17 S.Ct. 305, 310 (1897).  In determining that value, the statute directed the taxing authority to ascertain the “value in money of the entire property of said companies within the state of Ohio, in the proportion which the same bears to the entire property of said companies.”  Id.  The language quoted by the DOR, while it may have been instructive in determining the proper means for valuing the property expressly included in that Ohio statute (i.e., the entire property of express companies), cannot serve as a basis for interpreting which property the Montana legislature intended to centrally assess under the entirely different language of Montana’s statute.  

Because Omimex is not a public service business or public utility like a pony express company or natural gas utility company, it does not use its property in the same functionally integrated manner as those businesses.  For both of these reasons, the Adams Express dictum cannot be used to bolster the DOR’s position in this case and avoid the plain language and intent of Mont. Code Ann. § 15-23-101(2).

d.
The Factors Used to Ascertain the So-Called “Business Unit” Dilute the Plain Meaning of “Single and Continuous.”

Factors, such as centralized management, common employees, centralized accounting and human resource functions, and the like, which are pointed to by the DOR as indication that the property is operated as a single and continuous “business unit,” show nothing more than that the property is all owned by the same oil and gas exploration and production company which operates as any company in that business typically operates.  What business would not meet the DOR’s definition of operating an “integrated business unit” based upon these factors?  Had the legislature intended any business with pipelines in multiple counties to be centrally assessed, why include the “single and continuous property” requirement at all?  By equating “a single and continuous property” to a “business unit,” the DOR dilutes the plain meaning of “single and continuous property” to a point where it becomes meaningless.  In so doing, the DOR improperly interprets Mont. Code Ann. § 15-23-101(2).

4.
Availability of Information Pertaining to Taxpayers’ Internal Structure and Operation.

Moreover, much of the information the DOR claims to have considered in determining that Omimex operated a single and continuous “business unit” and should be centrally assessed would not have been readily available to the DOR prior to conducting discovery in this action.  Because Omimex is a privately held company, information about its internal structure and operations is not public information.  To require DOR to ascertain the so-called “operating characteristics” of each taxpayer’s business would place a heavy burden on the agency in determining which properties to centrally assess.  Could the legislature have intended the DOR to make such inquiries and investigations when it included the “single and continuous” language in the statute?  In terms of administrative feasibility and efficiency, analyzing each taxpayer’s internal structure and operations would be impractical at best and, often times, impossible.  It seems more likely that the legislature intended that the DOR would simply consider the physical characteristics of the properties themselves without resort to other types of information not readily accessible to it.  A proper analysis of the physical characteristics of Omimex’s property reveals that it is not “single and continuous” under the plain meaning of those terms.

Deregulation of natural gas public utilities resulted in some oil and gas production property functionally decoupling from the single and continuous public utility property of which it was once an integral part.  As the result of this change in circumstances, property like that at issue in this case no longer falls within the clear parameters of the central assessment statute.  By inserting the word all and redefining the phrase “a single and continuous property,” the DOR in this case attempts to stretch central assessment and thereby justify its decision to centrally assess Omimex’s property.  However, as previously noted, it is not the DOR’s role to “stretch” or rewrite Montana’s tax laws.  See, Northwest Airlines v. State Tax Appeal Board, supra, 221 Mont. 441, 720 P.2d 676 (1986), State ex rel. Anderson v. State Board of Equalization, supra, 133 Mont. 8, 319 P.2d 221 (1957).  It must instead enforce those laws as they are written.  Mont. Code Ann. § 15-1-202.  The DOR has failed in that obligation in this case and, consequently, Omimex’s property was improperly subjected to central assessment.

C.
The Legislature’s Intent in Promulgating Mont. Code Ann. § 15-23-101(2) Was to Centrally Assess Utilities, Not Oil and Gas Production Companies.

Omimex maintains, as it argued at length in its brief in support of its own motion for summary judgment in this case, that the legislature’s intent in promulgating Mont. Code Ann. § 15-23-101(2) was to centrally assess the property of public utilities and property like that operated by public utilities, not the property of oil and natural gas exploration and production companies.  See, Omimex’s Summary Judgment Brief, p. 7-11.  That intent is reflected in the plain language of the statute by the types of properties specifically listed and by the inclusion of the “single and continuous property” requirement.  Mont. Code Ann. § 15-23-101(2).  That intent is further reflected in the statute’s legislative history.

Under Montana law, “[i]f a statute requires construction, a review of the title of the original bill is a necessary first step to aid in that construction.”  Gaub, 220 Mont. at 428, 715 P.2d at 445.  Under Montana Session Laws, chapter No. 98, Laws 1977, entitled “[a]n act to consolidate property tax procedures for the centralized assessment of railroads, utilities, airlines, mines .  .  . and to generally revise and clarify the laws relating thereto .  .  .,” the legislature enacted R.C.M. 84-7801, the original codification of what is now Mont. Code Ann. § 15-23-101(2).  (emphasis added).  The use of the word “utilities” in that title, part of this statute’s legislative history, supports Omimex’s construction as well.

Omimex is not a public utility.  See, Dr. Davis Depo., 374:18 – 20.  Its property is not akin to public utility property.  See, Dr. Davis Affidavit, supra.  It does not operate its property like public utility property.  Id.; see, Dr. Davis Depo., 353:18 – 358:14.  Instead, Omimex is an oil and gas exploration and production company.  As such, its property is not of the type that the Montana legislature intended the DOR to centrally assessed under Mont. Code Ann. § 15-23-101(2).  Thus, when the intent of the legislature is allowed to control its construction, it is clear that the DOR has improperly interpreted that statute and, as a result, improperly subjected Omimex’s property to central assessment.

II.
The DOR in Its Application of Mont. Code Ann. § 15-23-101(2) Has Afforded More Favorable Treatment to Other Similarly Situated Taxpayers.

The DOR claims that Omimex cannot produce evidence that it failed to equalize values among similarly situated taxpayers in its application of Mont. Code Ann. §15-23-101(2).  Yet, Omimex has already presented abundant evidence to that effect.  See, Heringer Affidavit, Omimex’s Summary Judgment Brief, Exhibit B; Walborn Depo., 52:2 – 53:14.  Omimex has also established that the DOR’s more favorable treatment of other similarly situated taxpayers violates the equal protection provisions of the Montana and U.S. Constitutions and puts the statute at odds with the commerce clause of the U.S. Constitution.

With regard to equalization, the DOR claims that Omimex is similarly situated to just four other taxpayers:  “WBI, NorthWestern, Havre Pipeline and EnCana.”  DOR’s Brief, p. 19.  Of those, only EnCana (that sold assets at issue to Omimex) is actually similarly situated to Omimex.  The other three own and operate gas transmission pipelines.  Cf., Walborn Depo., 53:15 – 54:2.  Neither EnCana nor Omimex own any gas transmission pipelines in Montana.  See, Dr. Davis Affidavit, supra, p. 2.  All of the natural gas and oil pipelines owned by EnCana and Omimex in Montana are, in fact, gathering pipelines. Id.

In that respect, EnCana and Omimex are both similarly situated to the exploration and production companies named in Heringer’s Affidavit.  Each of those companies, like EnCana and Omimex, own natural gas gathering systems in which one or more gathering lines cross a county line.  Id., Walborn Depo., 52:2 – 53:14, 27:11 – 28:12, Exhibit 8.  With the exception of EnCana, none of those similarly situated taxpayers with comparable natural gas gathering properties have been centrally assessed.  As a consequence, EnCana and Omimex paid (under protest) property taxes in Montana at a rate four times the rate applied to those other similarly situated taxpayers.  Such unjust and inequitable results are proscribed by both the equalization and equal protection provisions of Montana’s Constitution and the equal protection provision of the U.S. Constitution.  See, Omimex’s Summary Judgment Brief, pp. 14 – 18.
Moreover, revised assessments issued for preceding years for the very property now owned by Omimex show that that same property was previously assessed by the DOR at a substantially lower value when it was owned by EnCana.  These “public records” assessment notices (to be submitted for the record) are indisputable proof that the DOR has violated its constitutional and statutory mandate to equalize values among taxpayers.  As a result, there can be no denying that the DOR improperly assessed Omimex’s property.

CONCLUSION

For all of the reasons discussed above, Omimex again respectfully requests that this Honorable Court grant its motion for summary judgment on the remaining issues in this case and deny the DOR’s motion for summary judgment.

DATED this 17th day of October, 2005. 
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